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EXPERIENCE 


EXPERIENCE is a big word—in any connection. 
In corporation work it is tremendous in its impor- 
tance. In the past thirty-eight years thousands of 
experiments have been tried in corporate structure 
—experiments in stock preferences, in stock redemp- 
tion privileges, in stock classifications, in directors’ 
powers, in voting methods, in minority rights, etc., 
etc. Some of these experiments have worked, some 
have not. Some were brilliant in conception, but 
spoiled by confused wording in the certificate. 
Some were sound in intent, but declared unlawful 
when taken into court. For a lawyer today to 
plan the capitalization structure of a corporation, 
create its system of control, draft its certificate of 
incorporation, or write its by-laws, without due 
regard for what has been tested and proved by the 
experience of thousands of other lawyers, is folly. 
The Precedent Files of The Corporation Trust 
Company make the results of the most important 
of that experience available to any lawyer using 
this company’s services in incorporation. What- 
ever type of corporate structure you aim for, or 
whatever individual specification in the certificate 
or by-laws, the best precedents for it, if it has been 
successfully worked out for another company, will 
very likely be found in The Corporation Trust 
Company’s files. Experience—thirty-eight years 
of experience by the country’s foremost corpora- 
tion lawyers—is made available to you through 
The Corporation Trust Company’s services in 
incorporation. 


THE CORPORATION TRUST: COMP. 
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In the incorporation of a new 
company, we bring the attorney com- 
plete comparative information as to 
requirements, costs, restrictions and 
advantages under the laws of vari- 


ous states, that he may select scien- 
tifically the one best state for his 
client’s purposes; we investigate in 
advance the availability of the pro- 
posed corporate name so there will 
be no trouble or delay when the 
papers are ready to file; we bring 
him precedents, court decisions, 
statutes, and any other information 
necessary to help him prepare the 
incorporation papers on the soundest, 
most complete lines, or we draft the 
papers ourselves for his approval; 
when papers are approved we file 
and record—in whatever state, terri- 
tory or province has been selected— 
and take all the steps required in 
that jurisdiction, furnish temporary 
incorporators and hold their first 
meeting, electing the directors and 
adopting the by-laws as instructed 
by the attorney, and opening the 
Minute Book in proper order. After 


incorporation we maintain the office 
or agent required in the state and, 
where required by the state, keep 
the duplicate stock ledger, and inform 
the attorney in advance throughout 
the year of all state taxes to be 
paid or reports to be filed to main- 
tain the corporation’s standing in the 
state, and of dates for stockholders’ 
meetings, holding such meetings 
upon the attorney’s instructions. 


Similarly, in qualification of for- 
eign corporations, this company fur- 
nishes extracts from the statutes and 
leading court decisions on which the 
attorney may judge as to necessity 
for qualification in any state; if it is 
decided that qualification is neces- 
sary, no matter in what state or 
states, we furnish all required forms 
and information, and attend to all 
details and furnish the statutory 
office or agent. 
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ORGANIZED UNDER THE BANKING LAWS OF NEW YORK AND NEW JERSEY 
COMBINED ASSETS A MILLION DOLLARS 
FOUNDED 1892 


—. o> 


431 


120 BROADWAY, NEW YORK 
15 EXCHANGE PLACE. JERSEY CITY 
100 W. TENTH ST.,WILMINGTON, DEL. 


Chicago, 112 W. Adams St. Philadelphia, Fidelity-Phila. Tr. Bldg. 
Pittsburgh, Oliver Lewy” Boston, Atlantic Nat’l Bk. Bldg. 
Washington, 815 15th St. N.W. (The Corporation Trust, Incorporated) 
Los Angeles, Security ee St. Louis, Fed. Com. Trust Bldg. 
Cleveland, Union Trust Bldg. Detroit, Dime Sav. Bank Bldg. 
Kansas City, R. A. Long Bldg. Minneapolis, Security Bldg. 
San Francisco, Mills Bldg. Baltimore, 10 Light St. 
Atlanta, Healey Bldg. Camden, N. J., 328 Market St. 
Cincinnati, Union Central Life Bldg. Albany Agency, 180 State St. 
Portland, Me., 281 St. John St. Buffalo Agency, Ellicott Sq. Bldg. 
Dover, Del., Dover Green 





THE TAX MAGAZINE December, 1930 


NOW PUBLISHED 
IN TWO VOLUMES 
(1715 and 1930) 
$50.00 


Shepard's 
United States 
Citations 


ALWAYS UP TO 
DATE 


Cases and Statutes 


Including Citations to— 


QUARTERLY 


United States Supreme Court Reports 
Lawyers Edition of United States 
Supreme Court Reporter 

United States Constitution 

United States Statutes at Large 
Code of Laws of the United States 
United States Court Rules 

Court of Claims Reports 

Interstate Commerce Reports 
Public Land Decisions 

Opinions of Attorneys General 
Treasury Decisions and Abstracts 
Internal Revenue Decisions 

War Risk Insurance Decisions 
Court of Customs Appeals Reports 


United States Board of Tax Appeals 
Reports 


CUMULATIVE 
SUPPLEMENTS 
$14.00 Per Year 


QUARTERLY 
INTERVENING — 
ADVANCE 
SHEETS 

$3.00 Per Year 


COMPLETELY 
ANALYZED 


SHEPARD'S CITATIONS 
The Frank Shepard Company 
76-88 Lafayette Street, New York 


Without any obligation on my part, please send me detailed information concerning the two 
volume set of Shepard's United States Citations. 





THE 


TAX MAGAZINE 


DECEMBER, 1930 


VoLuME VIII 





Number 12 


Relation of Tax Claims and Priorities to 
Marshalling Assets in Receiverships 


By Leste M. Swope* 


ROADLY defined, the doctrine of marshalling 
B assets is a rule which courts of equity some- 

times invoke to compel a creditor who has 
the right to make his debt out of either of two funds 
to resort to that one of them which will not inter- 
fere with or defeat the rights of another creditor 
who has recourse to only one of 
these funds. It is not a vested right 
or lien founded on contract, but 
rests upon equitable principles 
called into action by the benevo- 
lence of the court." 

This doctrine becomes of impor- 
tance in a receivership because al- 
most invariably there are preference 
claims for taxes on the part of the 
Federal Government, the State 
government and the local govern- 
ments, as well as the claims of se- 
cured and _ unsecured private 
creditors. The duty rests upon the 
receiver in the first instance, at 
least, to see that the different funds 
or groups of property under his 
control are exhausted by the vari- 
ous claimants in the order contem- 
plated by law. The exercise of this 
duty, however, must follow the dis- 
position of several preliminary prob- 
lems: among them, confirmation of 











Determining the Validity of Tax Claims 

Taking up Federal tax claims first, we know that 
in the case of an ordinary taxpayer, who questions the 
validity of the Commissioner’s determination, a two- 
fold but restricted avenue of relief is provided by 
statute. The taxpayer may carry the matter to the 
3oard of Tax Appeals, and if he 
loses there he may put up a bond in 
double the amount of the tax and 
carry his appeal on up through the 
Circuit Court of Appeals and to the 
Supreme Court. Or, he may pay the 
tax and sue in the U. S. District 
Court or the Court of Claims, the 
proper forum depending on certain 
fact situations not here material, for 
the recovery of a refund. In either 
case the burden of proving that the 
Commissioner was wrong in the de- 
termination of taxpayer’s liability 
rests upon the taxpayer, at least so 
far as the facts are concerned. On 
law points, of course, the taxpayer 
has the questionable advantage of 
that illusory rule of statutory con- 
struction that, in the consideration 
of Revenue Acts, all doubts are to 
be resolved in favor of the taxpayer 
and against the government.* Once 
the tax has been assessed, it may 





the validity of the several claims, 
including those for taxes, and de- 
termination of the priorities which 
the law has established among the several claimants. 
The steps which the receiver must take, therefore, 
will be discussed in the order suggested. 





* Attorney at Law, associated with Dickson, Beitler & McCouch, 
Philadelphia, Pa. 

1 Farmers’ Loan & Trust Co., v. Kip, 192 N. Y. 266, 85 N. E. 59, 
64; Tod v. Mitchell, 228 Mass. 541, 117 N. E. 899, 900; Sowell v. 
Federal Reserve Bank, 268 U. S. 449, 456. 
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be collected by distraint and levy 
upon the property of the taxpayer. 
Only under rare circumstances can 
the taxpayer enjoin the collection of the tax in- 
volved.* 





2B. T. A. Rule 30: Appeal of J. M. Lyon, 1 B. T. A. 378; United 
~~ A or 269 U. S. 422, 443; Wickwire v. Retwnecke, 275 


3 Gould v. Gould, 245 U. S. 151. 
*R. S. 3224; 26 U. S. C. § 154; Graham v. Dupont, 262 U. S. 234. 



























































434 


A similar situation usually prevails by statute as 
to the collection of state and local taxes. There is 
the typical board of revision of taxes® in the ad- 
ministrative department and the taxpayer has a right 
of appeal to the state courts. He cannot enjoin the 
collection of such taxes on questions of valuation, 
etc.,° and the burden of proof rests upon him to dis- 
credit the administrative tax settlement.’ 


The entire procedural situation is changed, how- 
ever, by the creation of a receivership. Such an 
event throws the corporate property in custodia legis, 
and it is not subject to distraint or seizure by the 
tax collectors either of the Federal government or 
of the State. To quote from the Supreme Court: ® 


The general doctrine that property in the possession of 
a receiver appointed by a court is in custodia legis, and 
that unauthorized interference with such possession is 
punishable as a contempt, is conceded; but it is contended 
that this salutary rule has no application to the collection 
of taxes. Undoubtedly property so situated is not thereby 
rendered exempt from the imposition of taxes by the gov- 
ernment within whose jurisdiction the property is, and the 
lien for taxes is superior to all other liens whatsoever, 
except judicial costs, when the property is rightfully in the 
custody of the law, but this does not justify a physical 
invasion of such custody and a wanton disregard of the 
orders of the court in respect of it. The maintenance of 
the system of checks and balances characteristic of repub- 
lican institutions requires the coordinate departments of 
government, whether federal or state, to refrain from any 
infringement of the independence of each other, and the 
possession of property by the judicial department cannot 
be arbitrarily encroached upon, save in violation of this 
fundamental principle. 


The levy of a tax warrant, like the levy of an ordinary 
fiert facias, sequestrates the property to answer the ex- 
igency of the writ; but property in the possession of 
the receiver is already in sequestration, already held in 
equitable execution, and while the lien for taxes must be 
recognized and enforced, the orderly administration of 
justice requires this to be done by and under the sanction 
of the court. It is the duty of the court to see to it that 
this is done; and a seizure of the property against its will 
can only be predicated upon the assumption that the court 
will fail in the discharge of its duty, an assumption carry- 
ing a contempt upon its face. 


If an attempt is made to collect the tax by direct 
action such as this, the receiver may apply to the 
court for an order in the nature of an injunction 
restraining the collection of the tax.1° The proper 
procedure for the government, whether state or Fed- 
eral, under these circumstances is to make an im- 
mediate assessment of the tax and to file “proof of 
claim” with the Court before which the receiver- 
ship proceeding is pending.** The receiver may 


5 Stanley v. Supervisors of Albany, 121 U. S. 535, 550. 

*37 Cyc. 1079-1080. 

737 Cyc. 1118. See statement of case, In re Tyler, 149 U. S. 164 
at pages 170-171. 

® Scott v. Western Pac. R. Co., 246 Fed. 546; In re Tyler, 149 
U. S. 164, 182. 

®In re Tyler, 149 U. S. 164, pp. 182-183. 

In re Tyler, 149 U. S. 164, pp. 181, 188; Scott v. Western Pac. 
Rail. Co., 246 Fed. 546; Ex parte Chamberlain, 55 Fed. 704; Ledoux 
% Sebes. a a vee 761: Compare Willmann v. Walsh, 96 Conn. 79, 3 


4 Price v. ue ‘., = U. S. 492, 499; Rev. Act of 1928, Sec. 274 (a); 
In re Tyler, s supra, PP 185, 187; Midland Guaranty & Trust Co. v. 
Douglas Co., 217 Fed. 358, 362; County of Yuba v. A 
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thereupon contest the validity of the tax claim just 
as he would the claim of any other creditor.’ 


In Ledoux v. LaBee* district Judge Carland held 
that a local tax assessment could not be collaterally 
attacked by the receiver in the receivership proceed- 
ings, where the state statutes created a board of 
assessment to which the taxpayer could appeal for 
correction of errors in the assessment and had failed 
to do so within the time allowed by statute. In 
that case the taxes were assessed both before and 
after the receiver was appointed. The receiver ob- 
jected to the taxes on two grounds: (1) that the 
property was listed as personal property when in 
fact it was realty—a law question, and (2) that the 
valuation was excessive—a question of fact. It is 
submitted that this ruling cannot be reconciled with 
the previous decision of the Supreme Court in Jn re 
Tyler.* There it was pointed out by counsel that 
the statutes of South Carolina authorized an ap- 
peal to the comptroller general for correction of 
errors and prohibited injunctions against collection, 
providing for relief by payment and suit to recover. 
In that case “the receiver had denied the validity” 
of the levies on the ground that they “were excess- 
ive” and “illegal.”?® The state officials “insisted 
that an adequate remedy at law was given the tax- 
payer for unjust and excessive taxation, and that it 
was not competent for a court of the United States 
to grant the injunction in this case, any more than 
it would have been for a court of the State.” **7 The 
Supreme Court, however, said: 


Manifestly the object of this legislation was to confine 
the remedy of the taxpayer for illegal assessment and 
taxation, to the payment of taxes under protest, and 
bringing suit against the county treasurer for recovery 
back, but all this is nothing to the purpose. The legislature 
of a State cannot determine the jurisdiction of the courts 
of the United States, and the action of ‘such courts in 
according a remedy denied to the courts of a State does 
not involve a question of power.” 


It is submitted that the correct rule was stated 
by Judge Chatfield in Spencer v. Babylon R. Co.,* 
as follows: 

The objection has all along been urged by the villages 
and by the county of Suffolk that the federal court had 
no jurisdiction to consider the granting of any relief 
against either the amount of the assessment or the claims 
for taxes, inasmuch as the company never resorted to its 
legal remedies by certiorari or otherwise, and never while 
the receiver was in possession, appeared before the griev- 
ance committee of the assessors to protest against the 
amount of the assessment. 

It is admittedly impossible for the company, in the 
courts of the state, to now protest against the validity 
or amount of these taxes, or to seek to have the same 
reduced. But inasmuch as this court is proceeding to pay, 
in the equity action, the obligations due from the defend- 
ant, and (either by the sale of receivers’ certificates or 
from the railroad’s funds) to see that these priority claims 

12 Scott v. Wes. Pac. R. Co., supra, p. 546; In re Tee supra, p. 178; 
Kennebec Box Co. a Richards, Corp., 5 Fed. (2d) 9 

1383 Fed. 761 (1897 

4149 U. S. 164 (1892). 

% Idem p. 191. 

16 Idem a 164, 191. 

7 Idem p. pd 


1% Idem p. 
9 233 Fed. "303, 804 (1916). 
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are taken care of before the court loses its jurisdiction over 
the defendant, it appears that the amounts due to the 
state and to the villages as taxes can be considered by 
the court, and if not founded upon assessments in accord 
with the facts, or if so erroneous, this court has the 


authority to direct that no more than the proper amount 
shall be paid. 


Whatever the situation may be as to state taxes, 
there can be no question about the right of the re- 
ceiver to test the validity of Federal tax claims in 
the receivership proceedings. The Revenue Act” 
requires the Commissioner, upon the appointment of 
a receiver for any taxpayer, to make an immediate 
assessment; withdraws the right of the taxpayer 
to go to the Board of Tax Appeals; provides that 
“claims for the deficiency” may be presented “for 
adjudication in accordance with law” to the court 
before which the receivership proceeding is pending 
and further that “any portion of the claim allowed 
in such * * * receivership proceeding” shall be paid 


by the taxpayer upon notice and demand from the 
collector. 


In Scott v. Western Pacific Railroad Co.,* the re- 
ceiver questioned the disallowance of certain deduc- 
tions on its income tax return by the Treasury 
Department.” The court entertained jurisdiction of 
the question but went further and held the receiver 
not liable under the statute for any income taxes.” 


In case the collector refuses to file proof of claim, 
preferring to rely upon the statutory threat regard- 
ing distributions, the receiver may bring the issue 
to a head by filing a petition with the Court of his 
appointment praying a citation against the collector 
to show cause why the claim of the government 
should not be voided upon failure to file a proof of 
claim within a time limit specified by the court. 


The burden of proving its claim for taxes in the re- 
ceivership proceeding apparently rests upon the 
Government the same as upon private creditors.”® 
It is believed that this ought to be the rule, at least 
as to “jeopardy” assessments or those made after 
the receivership started, because such assessments 
are usually mere estimates with a wide margin of 
error and it would be prejudicial to the rights of 


private creditors to accept them as correct without 
proof. 





Section 274, Act ‘of 1928. 
21246 Fed. 545. 


2p. 546. 

3p. 547-8. 

*% The collector usually calls the receiver’s attention to R. S. 3467, 
31 U. S. C. A. $192, which provides that every executor, administra- 


tor, or assignee, or other person, who pays any debt due by the 
person or estate from whom or for which he acts, before he satisfies 
and pays the debts due to the United States from such person or 
estate, shall become answerable in his own person for the same. Ap- 
plied to receivers in Pennsylvania Cement Co. v. Bradley Contracting 
Co., 274 Fed. 1003. 

%U. S. v. Middle States Oil Co., 18 Fed. (2) 231, 238; Phelan v. 
Middle States Oil Corp., 15 Fed. (2) 88. But see Greeley v. Provident 
Sav. Bank, 98 Mo. 458, 460 quoted in In re Tyler, 149 U. S. 164, 184. 
And compare Oklahoma v. Texas, 266 U. S. 298, 302 where state’s 
claim was lost by laches. The effect of such an order is not absolutely 
to bar the tax claim at the expiration of the time allowed but rather 
to protect the receiver in making distribution. If the government 
files a valid proof of claim before final distribution, and satisfies the 
court as to the justness of its claim, the delay will not prevent 
payment. People v. Hopkins, 18 Fed. (2d) 731. 

% Spencer v. Babylon R. Co., 233 Fed. 803, 804; 213 Fed. 125; West 
Virginia Rail. Co. v. Jewett, Bigelow & Brooks Coal Co., 26 F. (2) 
503; Comer _v. Polk Co., 81 F. 921, 924. Compare: U. S. v. Middle 
States Oil Co., supra, p. 238; In re General Film Corp., 274 F. 903; 
Scott v. Wes. Pac. R. Co., 246 F. 545, 548, U. S. v. Stinson, 197 
U. S. 200; Hemmer v. U. S., 204 F. 898, 901. 
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Determining the Tax Priorities 


Once the Government has established the validity 
of its claim for taxes the next problem facing the re- 
ceiver under the guidance of the Court is to deter- 
mine what priority, if any, exists among the public 
and private creditors. The situation presents almost 
an endless variety of questions. There is the Fed- 
eral claim for taxes, that of the State government 
and those of the counties and cities within the State. 
Such taxes may have been levied personally against 
the owner or specifically against the property. They 
may be secured by general liens or specific liens or 
inchoate liens or by no liens at all. As against such 
tax claims there will ordinarily be claims of private 
creditors, secured and unsecured: those with liens 
and those without liens. Moreover, a tax claim may 
be prior in time to that of the secured creditor but 
the lien may be subsequent to that of the creditor, 
or vice versa. It is apparent that any discussion of 
this matter can be only illustrative. 


The creditors ordinarily most concerned are mort- 
gage bondholders. Take the case of a mortgage 
recorded prior to the assessment of a Federal in- 
come tax. Here clearly the mortgage bondholders 
have priority over the Government so far as the 
mortgaged property is concerned, because the lien 
of the Government arises only from the time that the 
assessment list is received by the collector and even 
then it is not valid as against a mortgagee, pur- 
chaser, or judgment creditor until notice of such lien 
is filed by the Collector in the Office of the Clerk 
of the District Court of the district in which the 
property subject to such lien is situated, or if the 
state legislature has enacted suitable legislation, in 
the Office of the Recorder of Deeds.”* It would fol- 
low that the mortgage lien would still have priority 
even though the tax were assessed prior to the re- 
cording of the mortgage, provided notice of the tax 
lien was recorded subsequent to the mortgage.”® 


Suppose that, however, the mortgage was record- 
ed prior to the filing of notice by the U. S. Collector 
and the bonds under the mortgage were issued and 
sold to the public after said notice was filed. The 
preponderant weight of authority holds that bond- 
holders prevail over mechanics’ liens where the filing 
of a mechanics’ lien intervenes between the record- 
ing of a corporate mortgage and the issuing of bonds 
thereunder.” The proponents of this rule reason 
that it is practically impossible for individual pur- 
chasers of corporate bonds to investigate liens ex- 
isting against a corporation, and to require them 
to do so would destroy the negotiability of this class 
of securities. The rule was likewise upheld as 
against an intervening attachment lien.*° Similarly, 
it has been held that bonds secured by a first mort- 
gage, although issued after a second one, are 


277R. S. 3186; 26 U. S. C. A. $115; Ferris v. Chic-Mint Gum Co. 
(Del.) 124 Atl. 577, 578-80; Oden v. U. S., 33 Fed. (2d) 553. 

% Ormsbee v. U. S., 23 Fed. (2d) 926; Sherwood v. U. S., 5 Fed. 
(2d) 991; Ferris v. Chic-Mint Gum Co., svera, p. 580. 

2% Appeal of Reed, 122 Pa. 565; Centrat Trust Co. v. Louisville, 
70 Fed. 282; Central Trust Co. v. Continental Iron Works (N. J.) 28 
Atl, 595; 3 Fletcher on Corporations, 2298-2412. Contra: Reynolds v. 
Manhattan Trust Co. (CC) 83 Fed. 593, criticized adversely and dis- 
tinguished in Central Trust Co. of N. Y. v. Bodwell Water Power Co., 
181 Fed. 735 at 741, 742 and in Allis-Chalmers Co. v. Central Trust Co. 
of N. Y., 190 Fed. 700 at 705. 

In re Sunflower Refining Co., 183 Fed. 834; Hatch v. Johnson 
Loan and Trust Co., 79 Fed. 828. 
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entitled to preference as against the latter.*' No re- 
corded case seems to have arisen under the Act,*? 
as between a bondholder and an intervening tax lien 
of the Government, but it is believed that the rea- 
soning of the above courts would apply in favor 
of the bondholders, especially in view of the history 
and purpose of the 1913 amendment,** which was 
enacted following protest on the part of the bench 
and bar against the injustice of enforcing the Gov- 
ernment tax lien against innocent subsequent mort- 
gagees and purchasers without notice.** 

Expenses of receivership have priority over taxes 
due the United States not secured by lien.*® Re- 
ceiver’s certificates have priority over a tax lien of 
the United States, where notice of lien was not filed 
nor made known to the parties until after the re- 
ceiver’s certificates were issued.*® 

It has been held that taxes assessed against the 
corporate property while in the receiver’s possession 
have priority over similar taxes assessed against the 
corporation prior to his appointment.*’ 

Judgment creditors having liens prior in time to 
the filing of notice of the United States’ lien for 
taxes also have priority under R. S. 3186.%* 

An interesting situation developed in Ferris v. 
Chic-Mint Gum Co.*® There, under R. S. 3186, a 
mortgage was ahead of the lien of the United States 
for taxes but a lien for taxes due the State was, by 
State statute, placed ahead of the mortgage. The 
court held that both the mortgage and the lien of the 
State for taxes should be placed ahead of the tax lien 
of the United States because “when the Government 
agreed by Section 3186 to take rank after the mortgage, 
it must necessarily follow that it is subordinate in rank 
to those who are superior to its immediate senior.” *° 
This decision has been criticized ** on the ground 
that the relative priorities could have been main- 
tained in that case by setting apart sufficient funds 
to pay the mortgage before paying the federal taxes 
and then providing for payment of the state tax out 
of the sum so set apart. 

On the other hand take the case of competing state 
and federal tax claims, where neither the United 
States nor the state (or its sub-divisions) has per- 
fected specific liens against the property in the hands 
of the receiver, prior to the receivership. In County 
of Spokane v. U. S.,4 it was held that a federal in- 
come tax assessed during the receivership for years 
prior to the receivership has priority (1) over county 
taxes assessed on personal property after the federal 
assessments were made and (2) over county taxes 
assessed on personal property before the appoint- 





% Claflin v. R. R. Co., 8 Fed. 118; 3 Fletcher on Corporations, 2410. 

PR. S. 3186; 26 U. S. C. A. § 115. 

3R. S. 3186. 

* Part 1, Proceedings American Bar Assn. 1906, p. 598; The River 
Queen, 8 Fed. (2d) 426; U. S. v. Curry, 201 Fed. 371. 

% Kennebec Box Co. Inc. v. Richards Corp., 5 F. (2) 951; Compare 
Piedmont Corp. v. Gainesville N. W. R. Co., 30 F. (2) 525, 529. 

% In re Holmes Mfg. Co., 19 F. (2) 239. Compare Pusey & Jones 
v. Pa. Paper Mills, 173 Fed. 634 as to state tax liens. 

3? Atkinson & Co. Inc. v. Aldrich-Clisbee Co., 248 Fed. 134, 136. 

% Ferris v. Chic-Mint Gum Co. (Del.) 124 Atl. 577, p. 580. 

%® Supra, p. 580. 
nak Compare Piedmont Corp. v. Gainesville, Etc. R. Co., 30 F. (2) 525, 
529. 

“| For a careful analysis of the difference between the priority of the 
United States in bankruptcy and that in equity receiverships see 
ee by O. John Rogge in 43 Harvard Law Review, Dec. 1929 

5 


p. : 
#279 U. S. 80. 
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ment of the receiver but not shown to have been re- 
duced to a specific lien under the state law.** 


So far as unsecured creditors are concerned, it is 
clear that the federal government has a preference, 
whether its tax claim has been reduced to a lien or 
not.** The priority of the United States depends 
solely upon the statute; it does not rest upon any 
sovereign prerogative.*® Therefore, the United 
States must establish a case within the terms of the 
statute.*® 


The situation as to state and local taxes is usually 
controlled by state legislation.** Whether the states 
enjoy a priority in the absence of statute solely on 
the grounds of sovereignty is a matter of local law.** 
The question has given rise to a marked divergence 
of opinion but the weight of authority is in favor 
of the prerogative.“® Where existent, it has been 
held that the local units of government share this 
privilege of priority with the State of which they 
are subdivisions.” 


Whether interest and penalties accruing on de- 
linquent taxes during receivership are entitled to the 
same priority as the principal amount of the taxes 
is a question upon which the authorities-are not in 
agreement.** 


Marshalling the Assets for Taxes 


Having tested the validity of the federal, state 
and local tax claims and having determined the sev- 
eral priorities between these claims and those of the 
private creditors, both secured and unsecured, the 
next step is to marshall the assets. In other words, 
the funds must be segregated, classified and allo- 
cated to the various claims. Ordinarily there will 
be mortgaged real estate, unmortgaged real estate, 
personalty subject to specific liens and a net balance 
of assets or general fund. In what order must these 
funds be exhausted? Only a few cases have been 
decided but they are suggestive. 

First National Bank of Boston v. Proctor,®® devel- 
oped into a contest between the trustee under a 
mortgage, representing the bondholders, and the re- 
ceiver, representing general creditors. In 1921, the 
New England Oil Refining Company by its mort- 
gage deed of trust conveyed to the First National 
Bank of Boston, as trustee, certain real estate situ- 
ated in the cities of Fall River and New Bedford, 
to secure an issue of bonds to the amount of 
$5,000,000. Under the mortgage deed the refining 
company agreed punctually to pay all taxes and 
other assessments on the mortgaged property. In 
1923 the cities of Fall River and New Bedford as- 
sessed taxes against the mortgaged premises total- 
ling $131,040.03 and each sent the usual notice of its 


intent to enforce its liens upon the property, though - 





43 This case is analyzed in Mr. Rogge’s article, supra. 

“R. S. 3466; 31 U. S. C. A. $191; Price v. U. S., 269 U. S. 492. 

45 ¢ v. U. S., supra 499. 

4 U. S. v. Middle States Oil Corp., 18 Fed. (2d) 231. ; 

47 See Bear River Paper & Bag Co. v. Petoskey, 241 F. 53; Midland 
Guaranty & Trust Co. v. Douglas County, 217 Fed. 358, 360; New 
York Trust Co. v. Island Oil Trans. Co., 7 F. (2) 416; Hamilton 
v. David C. Beggs Co., 171 Fed. 157. , 

48 Marshall v. New York, 254 U. S. 380, 384; People v. Hopkins, 18 
F. (2) 731. 

4951 A. L. R. 1355. es 

50 Matter of Northern Bank, 85 Misc. 594, 596, 148 N. Y. S. 70. 

51 Priority upheld in McFarland v. Hurley, 286 F. 365, 367; Bright et 
al. v. Arkansas, 249 F. 953, 955; denied in McCormick v. Puritan Coal 
Min. Co., ee (2d) 213. Compare U. S. Trust Co. v. New Mexico, 
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no steps were actually taken to enforce the liens 
prior to the receivership. In 1928, Proctor was ap- 
pointed receiver. Thereupon the trustee petitioned 
to intervene in the receivership proceedings and the 
district court, acting on certain prayers in the peti- 
tion, decreed a sale of the property. The Court, in 
order to protect fully the rights of the parties pro- 
vided in its decree that if the property were sold 
free of taxes, the trustee paying the taxes before the 
sale, any right the trustee might thereby have of 
subrogation to the rights of the cities to enforce their 
liens should be preserved and left to be determined 
later by the court. The trustee paid the taxes. The 
property was sold to a “bondholders’ protective 
committee.” After the sale the trustee filed a 
claim with the receiver for reimbursement from 
the general fund held for general creditors (not 
the proceeds of the sale of the mortgaged prop- 
erty), claiming that, having paid the taxes under 
the circumstances, the trustee was entitled to be 
subrogated to the rights of the cities to enforce their 
liens against either fund. This contention was up- 
held, under the doctrine of marshalling assets, by the 
Circuit Court of Appeals, which said: 


Where one of two parties has a lien on two funds, 
and the other on only one of them, a court of equity, under 
the doctrine of marshalling assets, will order the creditor 
having a lien on both funds to enforce it against the fund 
on which the other preferred creditor has no lien and, 
therefore, as between the trustee representing the bond- 
holders and the cities, the taxes should be paid from the 
general funds in the hands of the receiver on which the 
city had a lien, but the trustee in behalf of the bond- 
holders had none under the mortgage. Equitable Trust 


Co. v. Kelsey, 209 Mass. 416, 95 N. E. 850, Ann. Cas. 1912B, 
750." 


Equitable Trust Co. v. Kelsey,®* relied upon as a 
leading authority in the Proctor case, presented an 
almost identical state of facts. Here again the plain- 
tiff was trustee under a corporate mortgage and the 
defendant, receiver of the corporation. The court’s 
reasoning merits quotation: 


The tax was assessed to the Cordage Company, here- 
inafter called the company; and although there was a lien 
upon the land the primary liability was upon the company. 
Webber Lumber Co. v. Shaw, 189 Mass. 366, 75 N. E. 640. 
By the terms of the mortgage, as between the company 
and the plaintiff, it is the duty of the company to pay the 
tax. The tax collector can collect the tax by proving 
it as a preferred claim against the fund held by the re- 
ceiver in this commonwealth (R. L. c. 150, §29), or by 
taking means to enforce the lien upon the land. He 
threatens to take the latter course. The plaintiff therefore 
in order to protect its own property from an incumbrance 
which it is the duty of the company, as between it and 
the plaintiff to pay, is compelled to pay a-debt of the 
latter. Upon the payment of the tax the plaintiff is 
clearly entitled to be subrogated to the rights of the tax- 
payer so far as respects the lien upon the land. Eagle 
Ins. Co. v. Pell, 2 Edw. Ch. (N. Y.) 631, 634; Farmer v. 
Ward, 75 N. J. Eq. 33, 71: Atl. 401; Jones on Mortgages 
(6th Ed.) 358. And to render complete justice he is also 
entitled to the rights of the tax collector against the fund 





p. 843. 
% 209 Mass. 416, 95 N. E. 850 (1911). 
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held by the receiver in this commonwealth. Jn re Moller, 
8 Ben. 526, Fed. Cas. No. 9,699. As bearing upon the 
general principle see In re Lord Churchhill, L. R. 39 Ch. D. 


174; Orem v. Wrightson, 51 Md. 34, 34 Am. Rep. 286; Zell’s 
Appeal, 111 Pa. 532, 6 Atl. 107. 


These cases stand for the proposition that, where 
a state or local government has a preference claim 
against both the mortgaged property and the general 
creditors’ fund, the mortgage bondholders can insist 
that the latter fund should be first exhausted in sat- 
isfying the tax claim. It is believed that a similar 
rule would prevail in the case of federal taxes, where 
the government’s lien was perfected by notice prior 
to the mortgage, even though the mortgage lien is 
junior to the tax lien. There the United States 
Government has a preferred lien on the. mortgaged 
property, and also has a preference on the general 
creditors’ fund.** Since the mortgage bondholders 
have a lien and preference only on the mortgaged 
property, they can insist upon satisfaction of the tax 
claims first out of the general creditors’ fund. 


Of course, where the mortgage was recorded be- 
fore notice of the federal tax lien was filed, the same 
result is reached by statute ** except that if the gen- 
eral creditors’ fund proves insufficient, the bondhold- 
ers are entitled to full satisfaction out of the 


mortgaged property before any net balance of taxes 
can be satisfied therefrom. 


A different situation arises where the government 


has no lien or preference against the general credi- 
tors’ fund. 


In MacGregor v. Johnson-Cowdin-Emmerich, Inc.,*® 
the defendant was a New York Corporation having 
its principal place of business in the borough of 
Manhattan, but owning a mill in the borough of 
the Bronx, which was covered by a mortgage to the 
plaintiff, in trust for a group of bondholders. In 1927 
receivers were appointed who entered upon the mill 
and remained in possession until 1929 when they 
abandoned it by leave of court. The City of New 
York levied taxes upon the mill for the years 1926, 
1927, 1928 and 1929. The trustee for the bondhold- 
ers petitioned to have the assets of the corporation 
marshalled to exonerate the mill, or that he be al- 


lowed to pay the taxes and anticipate his claim in 
subrogation. 


The court carefully analyzed the New York Tax 
Law and concluded that the taxpayer was “non- 
resident” to the borough (Bronx) levying the tax 
and therefore not personally © liable for such taxes. 
The court also considered the provisions of the New 
York City charter and ascertained that thereunder 
the remedies of distraint and suit in personam were 
available to the collector only as to personal taxes. 
The court concluded that the city did not have a lien 
upon or preference claim against the general credi- 
tors’ fund and, therefore, the doctrine of marshalling 
assets did not apply: 


(Continued on page 456) 





SR. S. 3186; 26 U. a. — 
5%R. S. 3466; 31 U. c. at 7 “gq 
57 See First Nat. pe ‘v. Roder, ind Fed. 451; Sowell v. Fed. Res. 
Bank of Dallas, 294 Fed. Pig 801. 
58 R. S. 3186; 26 U. S. » § 205. 
59 39 Fed. (2a) 574 (1958). 


> Compare Midland Guaranty & Trust Co. v. Douglas Co., 217 Fed. 
358, 361. 


















































































































HE imposition of Federal income and excess 
profits taxes added a difficult chapter to the 
perplexing subject of patent accountings. One 
aspect of this subject that has been particularly 
troublesome to the courts is that of the deductibility 
of taxes paid upon income from infringements as an 
expense in computing the profits for which the in- 
fringer is accountable to the owner of the patent. 
Related questions involve the apportionment of such 
taxes to the infringing business where the infringer 
has also been engaged in other activities, and the 
handling of possible refunds of the taxes by the 
Treasury Department. Although there are a num- 
ber of adjudications upon the subject, in view of 
the attitude of the United States Supreme Court dis- 
closed in the parallel field of unfair competition, and 
the result of this decision upon subsequent cases, 
the questions cannot be said to be free from doubt. 


The Patent Act? provides that in a proper case in 
equity for infringement of a patent 

The plaintiff shall be entitled to recover, in addition to 
the profits to be accounted for by the defendant, the dam- 
ages the plaintiff has sustained, and the Court shall assess 
the same or cause the same to be assessed under its 
directions. 

The right to recover profits for infringement of a 
patent did not first arise with the enactment of the 
above provision in 1870.2, In both England and the 
United States courts of equity, in patent infringe- 
ment suits brought in those courts, had awarded 
profits, merely as an application of the equitable 
doctrine that a wrongdoer might not profit from 
his wrong. 

Because of the comparative facility with which 
profits of an infringer may be determined from his 
own books, and because of the desirability of other 
relief accorded in equity, most patent infringement 
cases have been tried in equity and have involved 
the questions that arise in the award of profits. 
The courts have long struggled with the doctrines 
by which such profits should be computed, until a 
fairly consistent body of law has developed which 
gives due recognition to commercial practice. ‘This 
has not been accomplished without difficulty, how- 
ever. 


Perhaps some of the difficulty which the courts 
have encountered in awarding profits has been due 
to the fact that no precise definition of the word 
“profits,” as used in this connection, has ever been 
offered. The word was not originally used in that 
nearly precise sense which accountants have given 
to it, but probably meant no more than “advantage” 
or “benefit” or “gains.” Gradually, however, the 
word has assumed the significance which it bears 
in accounting terminology, and the courts have ac- 
cordingly been confronted with contentions about 
accounting theory rather than arguments on legal 

* Of the Chicago RBar. 

1Sec. 4921, U. S. Rev. Stats. 


2 The interesting history of this provision is treated at length in Root 
v. Lake Shore, etc., Company, 105 U. S. 189, 


Federal Taxes in Patent Accountings 


By C. W. Ooms and W. H. Assortt” 


rules. Thus, even before the enactment of the pro- 
vision quoted above, the Supreme Court of the 
United States said*: 


“The profits made in violation of the rights of the com- 
plainants” in this class of cases, within the meaning of the 
law, are to be computed and ascertained by finding the 
difference between cost and yield. In estimating the cost, 
the elements of price of materials, interest, expenses of 
manufacture and sale, and other necessary expenditures, 
if there be any, and bad debts, are to be taken into the 
account, and usually nothing else. The calculation is to 
be made as a manufacturer calculates the profits of his 
business. “Profit” is the gain made upon any business or 
investment, when both the receipts and payments are taken 
into the account. The rule is founded in reason and jus- 
tice. It compensates one party and punishes the other. 
It makes the wrongdoer liable for actual, not possible gains. 
The controlling consideration is, that he shall not profit 
by his wrong. A more favorable rule would offer a pre- 
mium to dishonesty, and invite to aggression. 


The Court, although conceding that the control- 
ling consideration was to prevent the defendant from 
profiting by his wrong, by its apparently definitive 
statement of the elements to be considered in the 
account gave to the word “profit” a far more limited 
meaning than the issues before it required. 


Perhaps another cause for the confusion in the 
cases of patent accountings, and one to be detected 
in the cases discussed herein, is the emphasis laid 
on the theory that an infringer is a trustee of the 
profits derived from the infringement. Although 
the courts very early spoke of the similarity of the 
relationship existing between infringer and patentee 
to that of trustee and beneficiary, for a long time 
they were careful to distinguish it from an actual 
trust relationship.* With the passage of time the 
distinction has been all but obliterated, although 
revived by the Supreme Court in a recent case of 
unfair competition,® in which the Court dealt with 
the question of the allowance of Federal taxes as an 
expense in computing the accountable profits of the 
infringer. 

Even before the question of Federal taxes as a 
deductible expense arose, the question of property 
taxes had arisen to trouble the courts. In an opin- 
ion® by the late Chief Justice Taft while a judge in 
the Circuit Court in Ohio, it was held that property 
taxes were not a deductible expense in computing 
the profits derived from infringing business, but the 
treatment of the item gives no reason or authority. 
The contrary rule developed quite naturally in a 
series of cases which must now be accepted as the 
law on that question.’ 





* Rubber Co. v. Goodyear, 76 U. S. 788 (1869). 

* Tiluhman v. Proctor, 128 U. S. 136, 148; Root v. Lake Shore, etc., 
Company, 105 U. S. 189, 214; Robinson on Patents, sec. 1137. 

5 Larson v. Wrigley, 277 U. S. 97; 72 L. Ed. 800. 
* National Folding Box & Paper Co. v. Dayton Paper Novelty Co., 95 
ig still cited as the law in Walker on Patents (6th ed.; 1929) 
sec. 759. 

™Carborundum Co. v. Electric Smelting & Aluminum Co., 203 Fed. 
985; Gordon v. Turco-Halvah Co., 247 Fed. 492; Christensen v. National 
Brake & Electric Co., 10 F. (2d) 850, affirmed 38 F. (2d) 721. 
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The high rates of excess profits taxes prevailing 
in the early years of income taxes, and the substan- 
tial rates of corporation taxes still in effect, make 
the question of whether income taxes paid upon 
profits derived from an infringing business are de- 
ductible in computing the accountable profits one of 
extreme importance to the parties to patent infringe- 
ment suits. While not, in that form, a simple ques- 
tion, the issue was made one of extreme difficulty 
by the fact that the excess profits tax rates were 
progressive, and by existing provisions in the In- 
come Tax Regulations rendering the amount recov- 
ered in a patent accounting taxable in the hands of 
the successful litigant and permitting the infringer 
to deduct such amount from his gross income in the 
year in which the judgment is satisfied.® 


As income or excess profits taxes cannot be de- 
termined until the fiscal period has been ended and 
the computation of the profits of the business has 
been made, it is but natural that such charges should 
be looked upon differently from other expenses in- 
curred in the conduct of a business. Thus it has 
been contended that the income tax is not an ex- 
pense incurred in the business which yields the 
profit, but an assessment—in the following year and 
chargeable to that fiscal period—upon the business 
and merely measured by the profit of the previous 
year. This contention has been uniformly rejected 
by the courts. The courts have, almost without ex- 
ception, refused to recognize any substantial differ- 
ence between expenses incurred in the conduct of 
the income-producing business and charges exacted 
by the government as a tax upon that business. 

Perhaps the first reported opinion in which this 
issue is discussed is that of District Judge Rose 
(Maryland) in W. W. Sly Manufacturing Co. v. Pang- 
born Corporation, 276 Fed. 971.° After a compre- 
hensive discussion the Court concludes, in permit- 
ting Federal taxes to be deducted as an expense: 

* * * where the owner of a patent seeks to charge 
the infringer, as a trustee, with the profit made, no arbi- 
trary rule should require him to turn over a sum greatly 
exceeding any profit the law has allowed him to keep for 
himself. Only equity can award profits, and in equity, 
equity must be done. 

That case involved excess profits taxes assessed 
according to progressive rates and because part of 
defendant’s business was non-infringing, plaintiff 
contended that only so much should be deducted 
as would have been paid had defendant received only 
the net income from the infringing business, while 


‘the defendant contended that the infringing profits 


should be considered as having been the last ‘in- 
come and subject to the tax assessed in the highest 
brackets. The Court rejected both contentions and 
pro-rated the tax in the ratio that the profits from 
the infringing business bore to the total profits. 
Were the infringer a true trustee, the justice of 
thus pro-rating the tax might be questioned where 
any disparity in rates existed between those applicable 
to the respective parties to the accounting. How- 
ever, if it is borne in mind that the court’s function 
is to transfer from the infringer to the party whom 
he has wronged the gains derived from the infringe- 


8 Regulations 74, Art. 331, 342. 
® Affirmed, 284 Fed. 217, 
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ment, this treatment of the taxes is beyond criticism. 
The tax was incurred, not by the specific acts which 
constituted the tortious conduct, but by the whole 
of the infringer’s business, the entire series of trans- 
actions of which the acts of infringement were only 
a part. The tax was not severable among the va- 
rious departments of the business, except upon the 
basis adopted by the court. 


Confronted by the question of the effect upon the 
award of the fact that the infringer might in a sub- 
sequent year have its tax burden lightened because 
of the payment of the amount awarded for the in- 
fringement and the deduction of that amount from 
its gross income in the year in which it is paid, the 
Court provided in its decree for a bond insuring the 
payment to the plaintiff of any sum as might be 
thereafter “deducted from the taxes the defendant 
would otherwise have to pay the United States in 
consequence of the payment by it of” the amount 
decreed in the accounting for infringement of the 
patent. 


The question raised by this aspect of the case is 
one of peculiar difficulty. The language of Judge 
Rose indicates that he considered the lowering of its 
future taxes which defendant might enjoy because 
of the deductibility from gross income of the amount 
of the decree in the year in which it is paid, a return 
to the defendant of some of the taxes theretofore 
paid. Were that the case and a refund made to de- 
fendant of the amount of taxes it had paid upon the 
profits which it was compelled to pay over to the 
plaintiff, it might be fairly argued that any such 
refund should be awarded to the plaintiff. This 
would be but a correction of the accounting in which 
the refunded taxes had been deducted as an expense 
in arriving at profits. However, the Regulations 
have placed this matter upon a different basis, make 
no provision for adjusting the taxes for the earlier 
years, and only permit the deduction of the amount 
paid from gross income in the year paid.’® It is not 
an attempt to correct a tax liability for the years 
in which defendant had derived income from the 
infringement, but merely an application of the prin- 
ciples by which, in computing income, amounts paid 
in satisfaction of judgments and decrees may be de- 
ducted as expense. Accordingly there is no corre- 
spondence in the amount by which defendant’s 
possible tax burden is lightened to the amount paid 
in prior years upon the profits of the infringement. 
Nor is there any detectable relation in law between 
the amount by which the tax is lowered in conse- 
quence of the payment of the decree and the taxes 
paid in earlier years upon the awarded profits. It 
is difficult therefore to see why the amount of prof- 
its awarded should be affected by this lowering of 
defendant’s taxes for the year in which the decree is 
satisfied. 


It may be questioned whether the income tax law 
ever contemplated the treatment of awards of prof- 
its for patent infringements that is provided for in 
the Regulations. While judgments for damages in 
tort or contract causes arising out of the conduct 
of a business can readily be classified as within the 
“ordinary and necessary expenses” incurred in car- 





10 Reon 74, Art. 342; Safe Guard Check 7 Corp., 10 
B. T. A. 1262; Peck, Stow & Wilcox Co., 12 B. 







































































440 THE TAX MAGAZINE 


rying it on, it is difficult to bring within the scope 
of the statute’s language a patent accounting in 
which is awarded, though perhaps “as an equivalent 
or a substitute for legal damages,”™ the profits de- 
rived from a definite part of the taxpayer’s business 
for a fixed period upon which Federal taxes have 
already been paid. Perhaps more equitable treat- 
ment of the situation would have been effected, 
without violence to the statute itself, by making 
retroactive adjustments in income as has been done 
for income from oil lands, the title to which was 
being litigated at the time the tax was paid.” 


Nevertheless it may be said for the provisions in 
the Regulations, in view of the length of time usu- 
ally elapsing in a patent infringement accounting, 
that they provide some relief to the infringer when 
the decree is satisfied, as it often is, years after the 
time for filing a claim for refund has passed. 


The device adopted by Judge Rose for correcting 
the award by such amount as defendant’s future 
taxes are lightened because of the satisfaction of 
the decree, can be explained perhaps only by his 
assumption that the amount by which the tax is 
lower than it would have been had there been no 
decree to be satisfied is in effect the return of taxes 
paid in the earlier years. 


Similar treatment of all the questions regarding 
Federal taxes was accorded by the Third Circuit 
Court of Appeals in the case of Macbeth Evans Glass 
Co. v. L. E. Smith Glass Co., 23 F. (2d) 459. The 
Court repeatedly alluded to the opinion of Judge 
Rose, and in allowing the deduction of Federal taxes 
in computing the accountable profits of the infringe- 
ment said: 


The claim is for infringing profits. This means profits 
actually made. A book profit of a dollar is not a profit 
actually made when from the dollar the government takes 
twenty cents as the price for the right to make any profit 
at all. The actual profit is what is left. An item which 
thus reduces an apparent profit and transforms it into an 
actual profit should, we think, be regarded as a proper 
item of expense. It is a charge; and it is a very real one. 


In this case also the Court pro-rated the taxes 
paid in the proportion which the profits of the in- 
fringing business bore to the profits from the entire 
business of defendant. 


The opinion concluded by requiring defendant “by 
bond * * * to pay the plaintiff a like proportion 
of all moneys the government may refund to the 
defendant for taxes it has paid during the infring- 
ing period.” Based on what appears to be the un- 
warranted assumption that defendant would recover 
part of the taxes paid upon the income from the 
infringing business, this provision seems subject to 
the same criticism submitted in regard to Judge 
Rose’s handling of this feature of the accounting 
before him. It may further be said, that if the tax 
for the infringing period were to be refunded, the 
entire refund should have been awarded to the 
plaintiff. If, however, the most defendant could 
hope for is the deduction of the amount of the de- 
cree from gross income in the year in which the 
decree is satisfied and the lowering of his tax in 


11 Tilghman v. Proctor, 123 U. S. 136, 148. 
20. D. 1141, 5 C. B. 134, 
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consequence thereof, it is difficult to see why this 
should be divided with plaintiff, bearing as it does 
no relation to the taxes theretofore paid on the in- 
fringing business. 

Prior to the publication of the opinion in the 
Macbeth Evans Glass Co. case, the Circuit Court of 
Appeals for the Seventh Circuit had held that Fed- 
eral taxes paid might be deducted in computing the 
profits to be accounted for in an unfair competition 
case.* Because of the disparity of rates of taxes 
under which the respective parties to the suit had 
paid, the Court permitted the deduction of only such 
amount of taxes as the wronged party would have 
had to pay on the same amount of profits had they 
been derived from the conduct of his business, which 
was much smaller than that of the infringer. Based 
on assumptions implied in the Court’s persuasive 
and understanding opinion, that the party to whom 
the award was made would not be taxed on income 
which had once been taxed as income of the in- 
fringing “trustee” and that the infringer would not 
be permitted any adjustment for the taxes so paid, 
a great deal may be said for the equity of the device 
employed. It appears that the Court was led into 
these unwarranted assumptions by too literal a re- 
gard for the so-called trust relationship between the 
parties to the accounting. 

The Supreme Court of the United States under- 
took to review this single question, and in a brief 
opinion written by Mr. Justice Holmes“ reversed 
the decision of the Circuit Court of Appeals and 
held that no part of the taxes was deductible as ex- 
pense. The essential portion of the opinion concedes 
that there may be “cases in which such a deduction 
would be proper,” warns that calling the “infringer 
an agent or trustee is not to state a fact but merely 
to indicate a mode of approach and an imperfect 
analogy by which the wrongdoer will be made to 
hand over the proceeds of his wrong,” and then 
proceeds: 

It would be unjust to charge an infringer with the gross 
amount of his sales without allowing him for the materials 
and labor that were necessary to produce the things sold, 
but it does not follow that he should be allowed what he 
paid for the chance to do what he knew that he had no 
right todo. * * * Even if the only relief that the Wrig- 
ley Company can get is a deduction from gross income 
when the amount of its liability is finally determined, the 
Larson Company will have to pay a tax on the Wrigley 
profits when it receives them, and in a case of what has 
been found to have been one of conscious and deliberate 
wrongdoing, we think it just that the further deduction 
should not be allowed. 

The distinction made by the Court is not compel- 
ling. How can it be said that the taxes were “paid 
for the chance to do” the tortious acts which con- 
stituted the basis for the award? The appropriation 
of materials and labor to the infringing business was 
a matter of choice with the infringer, and willful in- 
vestment of capital in an enterprise which, as the 
Court concluded, the infringer was aware was for- 
bidden. There the infringer’s control of the benefit 
or advantage to be derived from his tortious conduct 

(Continued on page 462) 


137, P. Larson, Jr., Co. v. William Wrigley, Jr., Co., 20 F. (2d) 830, 


833. 
14 277 U. S. 97, 72 L. Ed. 800. 
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Income Tax Problems of 


Stock Brokers 


By HERBERT W. ELLIs* 


HE business of stock brokers and the method 

of keeping their books of account, are in some 

respects different from other lines of business, 

and these differences sometimes involve special in- 

come tax problems which other concerns do not 
ordinarily have. 

Most of the business done on the New York Stock 
Exchange is done by partnerships, and therefore any 
of these special tax problems are 
likely to be in connection with part- 
nership returns. 

It is well understood that the in- 
come tax law does not impose taxes 
directly against partnerships as such, 
but their net taxable income must 
nevertheless be determined and re- 
ported on the required partnership 
forms. The partners must then 
take up their respective shares of 
this income in their individual re- 
turns, together with whatever other 
income they may have. 

Partnership Changes 

While the law applies uniformly 
to partnerships in all lines of busi- 
ness, there are probably more fre- 
quent changes in the membership 
of brokerage firms than in any other 
kind of business. Some partner- 
ships which have long maintained 
a well known firm name, have had 
changes almost every year, and 
sometimes several changes in one 
year, and they refer to the differ- 
ent partnership agreements by num- 
bers. It is in connection with these changes that 
the difficult tax problems usually occur. 

The income tax law requires that a separate re- 
turn shall be made for each partnership, and when 
there are changes in the membership. of the firm 
during a taxable year, it is necessary to determine 
the profit, and either to make completely separate 
returns for each of the periods, or to show in col- 
umnar form by a schedule attached to the return, 
the net income for each of the several periods dur- 
ing the year and the distributive shares of the part- 
ners for each period. 

Book Profit on Stock Exchange Seats 

In most brokerage firms the Stock Exchange seats, 
or memberships in other Exchanges, have been paid 
for by and are assets of the firm, and when one or 
more of the partners withdraws, or when new part- 
ners are admitted to the firm, it becomes necessary 
to revalue these assets in order that withdrawing 
partners may be credited or debited with their re- 
spective proportions of the appreciation or deprecia- 
in such values, and so that new members of the 
~~ * Certified Public Accountant, Brooklyn, N. Y. 
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firm may come in on an equal basis with other 
partners. During the last few years there have been 
many large adjustments of this kind because of the 
wide fluctuations, particularly in the value of seats 
on the New York Stock Exchange. 

When these write-ups or write-downs in the val- 
ues of such assets are entered in the firms’ accounts 
they of course affect the book profits for the period, 
and while the several partners will 
naturally be credited with their 
shares of such profits, the appre- 
ciation does not constitute taxable 
income to them unless they with- 
draw from the firm. If they remain 
as partners it is merely a non-tax- 
able book write-up, but if a partner 
withdraws and a cash settlement is 
made with him, his share of the 
profit arising from the appreciation 
does become taxable income to him. 
If other changes are made so that 
a partner’s capital, upon the basis 
of the new values, is partly with- 
drawn or sold to an incoming part- 
ner, then only a corresponding part 
of such profit becomes. taxable. 
For example, if his interest in the 
firm’s capital is reduced from 50 per 
cent to 25 per cent, then to him 
one-half of his share of the book 
write-up becomes taxable income. 
The other half will remain non- 
taxable until he disposes of all or 
a part of his remaining interest in 
the firm’s assets. This would ap- 
ply to any percentage of decrease in his share of 
the capital, but so long as his interest remains the 
same or is increased, he need not report his share 
of such profits. This would also be true even if he 
entirely withdrew from the firm, provided as a part 
of the settlement he received and took with him 
the stock exchange seat. In such a case it would be 
the remaining partners who would realize a taxable 
income, for it is they who have sold or disposed of 
the interest which they had in the stock exchange 
seat. 

The reverse for write-downs is equally true, and 
such losses are similarly not proper deductions to 
partners who remain in the firm and who do not 
reduce their interest in such assets. If they do with- 
draw or sell their interest, the losses to them are 
deductible in the same proportion that their inter- 
est in the firm’s capital.is reduced. 

When there are write-ups or. write-downs of this 
kind, a schedule attached to the partnership return, 
should show just how much of such profits or losses 

(Continued on page. 460) 




























Depreciation of Oil Well 
_ Drilling Costs 


By LELAND E. FIske * 


N THE taxation of the income of a business 

such as the producing division of the oil in- 

dustry, which earns its livelihood by the exploi- 
tation of a wasting asset, a proper allowance for 
depletion is an important factor. This is in order 
that the capital invested in the oil deposit be not 
taxed as it is returned, part by part, with each barrel 
of oil produced. 

In order for the depletion allow- 
ance to be adequate it must provide 
for the return not only of the actual 
investment in the particular deposit 
being produced, but as well for the 
large amount of money spent in 
prospecting before a successful well 
is drilled. For every producing 
well completed there are many fail- 
ures and much money spent for 
worthless leases, the cost of which 
must be absorbed in the few suc- 
cessful wells. 

Our Federal Income Tax laws 
have recognized this fact by pro- 
viding for special depletion allow- 
ances in addition to the one based 
upon the ratable return of the cost 
of the particular deposit being pro- 
duced. Thus, the Revenue Act of 
1918 provided for the return of the 
value of the deposit within 30 days 
after the discovery of oil, where 











cedure of the Treasury Department, is being so han- 
dled as to seriously curtail the percentage depletion 
allowance. 

Methods of Treating Drilling Costs 

While there can be no doubt but that, from a 
strictly accounting standpoint, the cost of drilling 
a productive oil well is a capital expenditure, since 
it represents an outlay for a valuable tangible asset 
with a life of more than one year, 
the Income Tax Regulations for 
many years have contained a pro- 
vision similar to Article 243, Regu- 
lations 74, which reads: 

Such incidental expenses as are paid 
for wages, fuel, repairs, hauling, etc., 
in connection with the exploration of 
the property, drilling of wells, building 
of pipe lines, and development of the 
property may at the option of the tax- 
payer be deducted as a development ex- 
pense or charged to capital account 
returnable through depletion. 

Although this regulation specifies 
“incidental expenses,” the Treasury 
Department has always interpreted 
it very liberally, which has resulted 
in the fact that many companies 
have charged the entire cost of 
drilling their. productive wells to 
current expense. The cost of the 
equipment placed in the well has 
been carefully capitalized, but the 





such value materially exceeded the 
cost. This was modified by the 
Revenue Act of 1926 to provide for 
depletion on a percentage basis, 
27% percent of gross income, not to exceed 50 per- 
cent of net income, whenever depletion so computed 
_ exceeded depletion of cost. This change, which in 
its results approximated the discovery allowance of 
previous laws, was made for the purpose of simpli- 
fication, as it did away with the many valuations 
which previously had to be made by the Treasury De- 
partment’s engineers in administering the discovery 
provision of the law. These special depletion allow- 
ances have thus been in effect, in one form or another, 
for a period of 12 years, and are something to which 
the industry is justly entitled, by reason of the haz- 
ardous and uncertain nature of its business. 

It is submitted, therefore, that these special de- 
pletion allowances should be administered by the 
Treasury Department in such a manner as to confer 
the benefit intended by Congress and that no arbi- 
trary or unreasonable limitation should be placed 
upon them. This brings us to the discussion of the 
proper method of returning the capitalized cost of 
drilling productive wells, which under present pro- 
~* Certified Public Accountant, Tulsa, Okla. 
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= cost of drilling the well and placing 
the equipment, which in amount 
usually equals or exceeds the cost 
of the equipment, has been treated 
aS an expense item. 

Many operators, however, have felt that they pre- 
sent a distorted balance sheet when the cost of 
such an important asset as their productive oil wells 
has been omitted. Hence they have capitalized not 
only the equipment in the wells, but all expense of 
drilling the wells and placing the equipment, also. 
A typical classification of such charges, for a com- 
pany having its wells drilled under contract, is as 
follows: 


Payments to Drilling Contractors for Drilling Wells 


eh 5 tC ee 75% 
Shooting Wells and Cleaning Out after Shot....... 10% 
Pu, Weaber Gee TR «oo eli eiceiiws. 5% 
Building Ponds, Setting Tanks, and Other Labor.... 5% 
Superintendence, Insurance, Surveying & Other 

I ik ss we Strida pra. Si A tate nord a ol as ama 5% 

FIED EUS he ROR Oe EEE ULL Wee 100% 


Where drilling is done by company tools, the cost 
of operating such equipment replaces the amounts 
paid to contractors, but the ratios remain the same. 
It should be noted that the larger part of the above 
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charges apply as much to the equipment in the well, 


as to the well, and no satisfactory separation is pos- 
sible. 


It has developed that because these operators 
have elected to follow what they believe to be sound 
accounting principles, and capitalize their drilling 
charges, they are placed at a disadvantage with op- 
erators who charge their drilling to current expense. 
The Treasury Department, while allowing drilling 
to be treated as a current expenditure, if desired, in- 
sists that if drilling costs are capitalized, they must 
be added to the cost of the oil deposit and depleted. 
But the amount of depletion has already been de- 
termined on a percentage basis, and no additional 
allowance is made because of the capitalized drilling 
costs. The result is that, while the company charg- 
ing drilling costs to expense gets a deduction there- 
for in the first year, the company capitalizing them 
gets no deduction. This can be shown by the fol- 
lowing table: 


Comparison of Deductions Allowed when Drilling is 
Capitalized and when Charged to Expense 





Drilling Costs 
Item ’ Chargedto Drilling Costs 
Expense Capitalized 
Cost of Oil Lease. .......6.' $ 1,000.00 1,000.00 
ere ore 10,000.00 10,000.00 
Total Returnable thru Deple- 

tion, by Treasury Depart- 

ment’s Method ........... 1,000.00 $ 11,000.00 
Estimated Oil Reserves, bbls. ,000 100, 
Price of Oil per bbl........... $ 1.00 $ 
lst Year 
Income from Oil ............ $ 50,000.00 $ 50,000.00 
Operating Expense & Depreci- 

EN oh.ir-a’s bowied bile oe ee oie 10,000.00 10,000.00 
Balance $ 40,000.00 $ 40,000.00 
eee 10,000.00 
Net Income .. .............. $ 30,000.00 $ 40,000.00 
Depletion of Cost ............ $ 500.00 $ 5,500.00 
Depletion, % of Net Income. . 15,000.00 20,000.00 
Depletion, 2714% of Gross In- 

=» Soe er 13,750.00 13,750.00 
Depletion Allowable (271%4% of 

Gross Income) ........... $ 13,750.00 $ 13,750.00 
Drilling Costs allowed as Ex- 

pense Deduction .......... 10,000.00 
Total Allowance $ 23,750.00 $ 13,750.00 
2nd Year 
Income from Oil ............ $ 25,000.00 $ 25,000.00 
Operating Expense & Depreci- ‘ 

0 RIE CR Sy 10,000.00 10,000.00 
Met Income... :..< 5... $ 15,000.00 $ 15,000.00 
Depletion of Cost... ... $ 250.00 $ 2,750.00 
Depletion, % of Net Income.. 7,500.00 7,500.00 
Depletion, 271%4% of Gross In- 

eS REO eres 6,875.00 6,875.00 
Depletion Allowable (271%4% of 

Gross Income) ........... $ 6,875.00 $ 6,875.00 


It can be seen from the table that the depletion al- 
lowances of the two companies, being based upon a 
percent of sales, are the same, but the company 
expensing its drilling costs gets them deducted from 
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taxable income in a lump sum in one year; the com- 
pany capitalizing them gets no deduction whatever 
in any year. 

This procedure is obviously unfair and can only 
be corrected by returning capitalized drilling costs 


as depreciation, separate and apart from the deple- 
tion allowance. 


Drilling Costs Should Be Depreciated 
As to the propriety of returning capitalized drill- 
ing costs as depreciation, attention is called to Sec. 
23 (L) of the Revenue Act of 1928, which states: 


In computing net income there shall be allowed as deduc- 
tions * in the case of * oil and gas wells * a reasonable 
allowance for * depreciation of improvements, according 
to the peculiar conditions in each case. 


Since there can be no doubt but that a completed 
producing oil well is an improvement to the prop- 
erty, in fact the most important improvement which 
can be put on the lease, then it is contended that the 


law provides for the return of the cost of the well 
through depreciation. 


It is believed that the Treasury Department is 
confused in this matter because of its failure to ex- 
amine closely the meaning of its own regulation, 
Art. 243, Regulations 74, quoted above. Attention 
is called to the fact that the items enumerated are 
spoken of as “incidental expenses” and do not in- 
clude the major costs of drilling wells, such as are 
sought to be returned as depreciation. And even 


as to these incidental expenses, Article 243 goes on 
to say that: 


If in exercising this option the taxpayer charges these 
incidental expenses to capital account, insofar as such 
expenses are represented by physical property they may 


be taken into account in determining a reasonable allow- 
ance for depreciation. 


This regulation therefore requires only items of a 
general and intangible nature, which can not be al- 
located to any specific asset, to be capitalized as 
part of the cost of the lease returnable through de- 
pletion, though the fact that an item is an intangible 
asset is no reason for refusing to depreciate it. De- 
preciation of intangibles is recognized by the Rev- 
enue Laws, as for instance in the case of patents 
and copyrights. 


Every item of cost in connection with drilling oil 
wells is represented by physical property, by a com- 
pleted, producing, fully equipped oil well, which is 
a tangible asset and an improvement to the prop- 
erty. There is no reason, therefore, for making an 
arbitrary division of the cost of this asset, returning 


part through depreciation and part through deple- 
tion. 


There is no essential difference between the cost 
of constructing a building and the cost of construct- 
ing an oil well, yet the construction costs of the 
building are not added to the land; universally, they 
are added to the building and returned through de- 
preciation. 

It is believed that, as used in the income tax laws, 
depletion is intended to provide only for the exhaus- 
tion of the oil in the ground, while the return of the 
investment in plant is to be cared for by deprecia- 
tion. The words come from different roots. Thus 
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depletion comes from the Latin “deplere,” meaning 
to empty or exhaust. Depreciation, on the other 
hand, is derived from the Latin word “depretiare,” 
to lessen in price or valué. The Supreme Court of 
the United States has defined the words, in U. S.-v. 
Ludey, 274 U. S. 295, as follows: 

The depreciation charge permitted as‘a deduction 
from the gross income in determining the taxable income 
of a business for any year represents a reduction, during 
the year, of the capital assets through wear and tear of the 
plant used. * The depletion charge permitted as a de- 
duction from gross income in determining the taxable in- 
come of mines for any year represents the reduction in the 
mineral contents of the reserves from which the product 
is taken. 

It seems clear that oil wells are a part of the 
plant used in production and not a part of the de- 
posit. Their cost, therefore, should be returned by 
depreciation. 

B. T. A. and Court Decisions 

This question has not yet come squarely before 
the U. S. Board of Tax Appeals or the Courts, but 
in several cases the question has been touched upon 
indirectly. Thus in Old Farmers Oil Co., 12 BTA 
203, the Board indicates that oil wells are subject 
to depreciation along with structures above ground, 
stating : 

Whether the provisions of the regulations which permits 
a taxpayer to elect whether he will deduct or charge to 
capital account “such incidental expenses as are paid for 
wages, fuel, repairs, hauling, etc. in connection with * 
drilling of wells *” is a proper exercise by the Commis- 
sioner of his authority to make regulations is not before 
us. Petitioner made no such expenditures. What he did 
was to contract with third persons for completed wells 
and pay such persons the stipulated price therefor. By 
these contracts petitioner received assets which were just 
as much capital assets as structures erected above ground. 
* Such wells had useful lives and their value may be 
returned to the taxpayer thru deductions for wear and 
tear and exhaustion. 


Oregon Income Tax Law Held to Provide 
for First Levy on 1930 Income 


PPROVAL by a referendum vote on Novem- 

ber 4 of the Oregon “Property Tax Relief Act 

of 1929,” * providing for a personal income tax, with 

rates ranging from 1 per cent to a maximum of 5 

per cent, has raised the question as to whether or 

not the tax, under the law, must be collected during the 
present year, based upon incomes for the year 1929. 


Apparently the legislature did not fully take into 
consideration the possibility that the law would be 
submitted to a referendum vote, and assumed that it 
would become operative in the year 1929. For ex- 
ample, the first tax year under the law is the year 
1929. Section 3 provides that the tax shall be col- 
lected in the year 1930, and “with respect to the net 
income received during the calendar year 1929, or 
during any tax year ending during the twelve 
months ending December 31, 1929,” and by Section 


1 General Laws of Oregon, 1929, ‘Chapter 448. 





December, 1930 


Again in Consolidated Mutual Oil Co.,2 BTA 1067, 
the Board refused to grant depreciation on wells 
because of failure to submit evidence of the life of 
such wells, but indicated that the wells might be 
subject to depreciation if the proper facts were 
proved, stating: ; 

With respect to the question as to whether the taxpayer 
should have been permitted to take a deduction on account 
of the exhaustion, wear and tear of its oil wells, as separate 
and distinct from its physical property in connection there- 
with, * if it be conceded that the oil wells themselves 
depreciate and become exhausted in proportion as the oil 
is extracted from the land, or upon any other basis, we 
have no evidence as to the approximate life of the oil wells. 

In Atkins v. Bender, 26 Fed. (2nd) 690, 6 Am. 
Fed. Tax: Rep. 7742, reversing 9 BTA 140, the court 
allowed depreciation on the cost of the lease, cost 
of the wells, and cost of the equipment, as one item, 
without segregation. 

The above cases indicate that should the question 
be properly brought before the Board of Tax Ap- 
peals or the Courts, the decision would be that oil 
wells are subject to depreciation. The Board has 
not hesitated to overrule the Commissioner’s regu- 
lations when it has believed they were contrary to 
the law. Thus, see Goodell-Pratt Co., 3 BTA 30, 
which overruled Treasury Department Regulations 
45, Articles 167, 841, and 843, allowing an option to 
capitalize or charge to expense development costs 
of a patent. Also, Wm. E. Scripps, 1 BTA 491, over- 
throwing Regulations 45, Art. 342, taxing to a trustee 
of a trust all income distributable in his discre- 
tion, whether distributed to the beneficiaries or not. 
It is recommended, therefore, that those taxpayers 
who have this question involved make their returns 
on the basis of returning their drilling costs as de- 
preciation, until the question has been decided by 
the Board or the Courts. Attention is also called 
to the fact that refund claims may be filed for the 
years 1927, 1928 and 1929, to prevent the running 
of the statute of limitations until the decision has 
been rendered. 


16 it is required that returns shall be filed within 


ninety days after the expiration of the tax year.” 
The due date, accordingly, was April 1, 1930, but 
that was over seven months before the act was 
passed by the vote of the people on November 4, 
1930, which by virtue of Article IV, Section I of 
the Constitution, became the date of its passage 
under the referendum, and it had no force or effect 
as law prior to that date. 

An opinion by I. H. Van Winkle, Attorney Gen- 
eral of the State of Oregon, recites these and other 
inconsistencies, and points out that if the statute, 
as enacted by the people, were construed to be ef- 
fective upon the dates named in the bill which was 
attempted to be enacted by the legislative assembly, 
its provisions would be retrospective. In Libby v. 
Southern Pacific Co., 109 Or. 449, it was held that, 
in the absence of a clear intent on the part of the 
legislature that an act shall be retrospective, it should 
not be so construed as to give it that effect. 

In the light of this and other enumerated prin- 
ciples of law applicable to the subject and the hts- 
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torical facts, the Attorney General says, “*. * * 
there seems no doubt of the legislative intent of 
the people in enacting this law, that the taxes there- 
by imposed should first be collected in the year fol- 
lowing its enactment—that is, 1931, based upon 
incomes for the year during which it was enacted— 
that is, 1930.” The rule applied, according to the 
opinion, is stated in Lewis’ Sutherland, Statutory 
Construction, Section 347, page 662: 
When the subject matter is once clearly ascertained and 
its general intent, a key is found to all its intricacies:— 
general words may be restrained to it, and those of nar- 
rower import may be expanded to embrace it to effectuate 
that intent. When the intention can be collected from 
the statute, words may be modified, altered or supplied 


so as to obviate any repugnancy or inconsistency with such 
intention. 


This rule was applied and followed by the Su- 
preme Court of Oregon, says the Attorney General, 
in the cases of Mansfield v. Hill, 56 Or. 400; Wycoff 
v. Snapp, 72 Or. 234; and In re Frizzle’s Estate, 95 
Or. 681. 

The opinion holds, in conclusion, that applying 
what is believed to be the intent of the legislature 
and the people to this rule, it is competent to sub- 
stitute the figures 1930 and 1931 for the figures 1929 
and 1930 as found in the act, at least until the 
legislature shall have had opportunity to declare a 
different policy in this respect, if it has such dif- 
ferent policy. 


Tax on Moneys and Credits Invalid 

A double income tax on individuals in the State 
of Oregon has been averted by the decision of the 
Supreme Court of Oregon in the case of Redfield 
et al. v. Fisher et al., decided Séptember 9, 1930, 
which declared invalid Chapter 429 of the General 
Laws of Oregon, 1929. This act levies a 5 per cent 
tax upon the gross income derived from money, 
bonds, notes, claims and demands, secured or un- 
secured, all shares of stocks in corporations and any 
and all evidences of indebtedness. The tax, under 
this act, applies to fiduciaries and to individuals 
domiciled in the State of Oregon and any other 
person who, for six months or more of the tax year 
preceding that in which the tax is assessable, main- 
tains his place of abode within the State of Oregon. 

The act was held by the Supreme Court to be 
in effect a tax on property and as such it discrimi- 
nated in an unreasonable manner between the indi- 
vidual and the corporation in the levying of the tax 
enacted by it and therefore denies to the individual 
the equal protection of the laws as provided by the 
Fourteenth Amendment to the Federal Constitution. 


Special Tax on Corporations 

Chapter 427, General Laws of Oregon, 1929, which 
provides for the levy of a net income tax at the rate 
of 5 per cent on national and state banks, building, 
savings and loan associations, financial, manufactur- 
ing and mercantile corporations, was construed by 
the Supreme Court in the Redfield case, above men- 
tioned, to be an excise tax levied upon the privilege 
of doing business in corporate form. “The latter 
conclusion,” the opinion says, “is warranted not only 
by the fact that counsel for both parties have so 
described Chapter 427 but also by its plain phrase- 
ology and, manifest purpose.” 
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Abandonment of Plant, Deduction for.—lLoss on the 
abandonment of a plant was held to be deductible on the 
separate income tax return of a subsidiary corporation for 
1917 and also in the consolidated excess profits tax return 
filed for that year, in the difference between the cost of the 
plant to the subsidiary in 1914 and the salvage value. The 
fact that the plant was erected by the parent corporation 
which owned all of the stock of the subsidiary did not 
change the situation, the Court decided, since at that 
time the. corporations were separate entities and the 
amount expended for the plant was an expenditure by the 
subsidiary.—Court of Claims of the United States in Alpha 
Portland Cement Company v. The United States. No. F-319. 

Accrued Income.—Profit from the sale in 1920 of tax- 
payer’s assets to a purchaser who agreed to pay any 
income or excess profits taxes arising from the sale, is 
taxable on the accrual basis in 1920, when the events oc- 
curred which fixed the amount of tax and determined the 
taxpayer’s liability in advance of the assessment. 

Payment received from the purchaser’s assignees under 
the agreement to discharge income and excess profits tax 
liability arising from the sale constitutes a part of the 
consideration and is taxable income Although the amount 
of tax assessed might be said to have accrued, adjustment 
was properly made when a less amount was actually re- 
ceived.—Court of Claims of the United States in Acme 
Coal Company v. The United States. No. H-299. 


Affiliated Corporations—Refunds.—Where, after a con- 
solidated return has been filed, the Commissioner rules that 
the several corporations were not affiliated, the amount 
assessed and paid on the consolidated return should be 
applied against the deficiency of each separate corporation 
return in the proportion of the income reported by each 
company on the consolidated return. Refund may not be 
made to the corporation which filed the consolidated re- 
turn, of the difference between the total amount paid on 
the consolidated return, and its own separate tax liability 
for the year.—Court of Claims of the United States in 
Meyersdale Fuel Co. v. The United States. No. J-261. 

Two corporations are held to be affiliated for 1920 and 
1921 where in 1920 the same stockholders held stock in 
the two corporations in the proportions of 98 per cent and 
77 per cent and in 1921, 98 per cent and 78 per cent respec- 
tively, and during the same years a closely related family 
group held 95 and 91 per cent of the stock of one and 79 
per cent of the stock of the other—Court of Claims of the 
United States in The Eby Shoe Company, Inc., Successor 
to Harry Eby Shoe Company, Inc., v. The United States, 
No. K-91. 

Affiliated Corporations—Required Returns—Tax Lia- 
bility Where Interest is Received by One Member from 
Another Member of the Group.—Where three corporations 
were affiliated within the meaning of Section 240 (c) of 
the 1921 Act, and the parent corporation elected to file a 
separate return, the two subsidiary corporations may not 
file a consolidated return. 

Interest received by one member of the above group 
from another member should have been included in its 
gross income, inasmuch as the members were required 
to file separate returns.—United States Circuit Court of 
Appeals, Fourth Circuit, in Duke Power Company, formerly 
Southern Power Company, v. Commissioner of Internal Rev- 
enue. No. 2996. Decision of Board of Tax Appeals, 17 
BTA 962, affirmed. 


Affiliation as to Two Corporations Determined.—A fflia- 
tion as to two corporations for 1917 is denied, control of 
stock by closely affiliated interests not being established 
inasmuch as a large block of stock in one corporation 
was held by another corporation which was not- shown 
to be under the control of either of the corporations as 
to which affiliation was sought.—Court of Claims of the 
United States in Continental Products Company, a Corpora- 
tion, v. The United States. No. H-121. 

Appeals from the Board of Tax Appeals—Procedure.— 
Where, pursuant to Section 1225 (d) of Title 26 of the 
United States Code, the: Circuit Court of Appeals for the 
Second Circuit denied jurisdiction as to an appeal from 
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the Board by a Delaware corporation, asserting that the 
appeal should have been made to the Court of Appeals 
of the District of Columbia or to the “Circuit Court of 
Appeals for the circuit,” the Circuit Court of Appeals for 
the Ninth Circuit refuses to assume jurisdiction “until the 
proposed petition to the Supreme Court by the petitioner 
to review the above mentioned decision of the Circuit 
Court of Appeals of the second circuit has been acted upon 
by that court.”—United States Circuit Court of Appeals, 
Ninth Circuit, in Nash-Breyer Motor Company, formerly 
Troy Motor Sales Company, v. Commissioner of Internal 
Revenue. No. 6241. 


Assignment of Income—Tax Liability—Where a hus- 
band, in consideration of love and affection, assigned to his 
wife his rights to receive payments from an insurance fund 
and commissions on insurance renewals, being an assign- 
ment of moneys to become due in the future and therefore 
not effective at law or in equity, the payments made to 
the wife subsequent to the assignment were taxable to the 
husband. 

Refund of tax is held barred under Section 611 of the 
1928 Act, where an abatement claim was filed and collec- 
tion was suspended, even though the claim was rejected 
prior to the end of the collection limitation period, col- 
lection being made thereafter.—District Court of the 
United States, Northern District of Ohio, Eastern Divi- 
sion, in John J. Parker v. C. F. Routzahn, Collector. At 
Law No. 16034. 


Bad Debts.—The evidence as to the temporary closing 
of a bank not establishing that in 1921 the taxpayer’s bank 
deposit was a total loss or what proportion would be 
recovered, the Commissioner’s disallowance of a bad debt 
deduction for that year was proper.—United States Cir- 
cuit Court of Appeals, Fourth Circuit, in Van Smith Build- 
ing Material Company v. Commissioner of Internal Revenue. 
No. 3005. Decision of Board of Tax Appeals, 16 BTA 
875, affirmed. 

Amount recovered in 1920 on a debt ascertained to be 
worthless and charged off by a corporation in 1919 is in- 
come to the corporation, where, upon the sale in 1919 of 
50 per cent of the stock of the corporation, the new stock- 
holders agreed that any recovery on such debt should go 
to the old stockholders “after deducting any taxes on same 
and any back charges of Government taxes that may arise 
after 1918 and 1919 tax reports are reviewed by the Gov- 
ernment,” such provision being for the benefit of the cor- 
poration. —United States Circuit Court of Appeals, Ninth 
sage Sy Nott Atwater Company v. Burns Poe, Collector. 

oO. _ 


Business Expense.—Amount paid by the beneficiary of a 
trust to the trustees as additional compensation is not 
deductible as being connected with a trade or business, 
representing rather a capital expenditure constituting part 
of the “general cost of protecting her property for which 
the statute makes no allowance.” 

Compensation for clerk hire and rent of a safe in con- 
nection with the taxpayer’s income-producing property are 
deductible-—United States District Court, So. District of 
New York, in William R. Kenan, Jr. and Lawrence C. Haines, 
as Executors and Trustees of the Estate of Mary L. (Flagler) 
Bingham, deceased, v. Frank K. Bowers, Collector of Internal 
Revenue, Second New York District. 


Amounts paid in 1920 by a corporation to two stock- 
holders: in consideration of their becoming guarantors 
under a renewal lease to begin in 1926 are not deductible 
as ordinary armd necessary expense but constitute part of 
the cost of the lease, the benefits of which extend to the 
end of the renewal lease.—United States Circuit Court of 
Appeals, Sixth Circuit, in King Amusement Company uv. 
Commissioner of Internal Revenue. No. 5539, Decision of 
Board of Tax Appeals, 15 BTA 566, affirmed. 

Capital Assets, Exhaustion of—Payments for the right 
to use and sell certain copyrighted material were made in 
a lump sum of $90,000, and royalties based on 3 per cent 
of the gross sales until such sales amounted to $3,000,000, 
after which time the royalties were to be 6 per cent. Al- 
though the 3 per cent rate was established on account of 
the $90,000 lump sum, the taxpayer is not entitled to deduct 
as royalties 6 per cent on the first $3,000,000 sales, this 
being in effect, an amortization of the $90,000 lump sum. 
This lump sum represents a capital asset, and since the 
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rights granted are of indefinite duration, no exhaustion is 
deductible——Court of Claims of the United States in In- 
ternational Textbook Co. v. The United States. No. J-634. 


Capital Stock Tax.—Corporation which in the year of 
organization acquired all the stock of six other corpora- 
tions in order to carry on its business, made contracts 
and employed managers and assistants, was held to be 
carrying on business within the meaning of the capital 
stock tax provisions of the 1924 Act.—Court of Claims of 
the United States in Associated Furniture Corporation v. The 
United States. No. J-350. 


Closing Agreements.—Closing agreement authorized by 
Section 1106 (b) of the 1926 Act, executed by a corpora- 
tion prior to its dissolution on June 10, 1930, is valid even 
though signed by the Commissioner and approved by the 
Secretary of the Treasury subsequent to the dissolution. 
Such an agreement precludes proceedings for recovery of 
interest On an overpayment for one year credited by the 
Commissioner against an additional assessment for an- 
other year, both years being covered by the agreement, 
which renders final the determination of the interest as 
well as of the tax.—Court of Claims of the United States 
in Parish & Bingham Corporation et al. v. The United 
States. No. J-445. 

After the signing of a closing agreement under Section 
1312 of the 1921 Act covering the year 1919, for which an 
overpayment was determined and refund made without 
interest, under the provisions of the 1921 Act, the taxpayer 
is precluded from claiming interest as provided by the 
1924 or 1926 Act, since the agreement renders final the 
determination as to interest as well as tax.—Court of 
Claims of the United States in Wilton Lloyd-Smith, Receiver 
for Willys Corporation v. The United States. No. J-390. 


Consolidated Invested Capital—Taxability of Payment 
in Settlement of Damage for Infringement of a Patent.— 
Actual cash value of stock paid in for stock of another 
corporation is determined for consolidated invested capital 
purposes from evidence as to sales on stock exchanges 
rather than small sales between stockholders near the time 
of affiliation. 

March 1, 1913 value of patents is determined for the 
purpose of computing exhaustion allowances. 

Damages for infringement of a patent do not constitute 
taxable income to a taxpayer who upon acquisition of the 
patent purchased the right to whatever damages might be 
received under a decree for an accounting which had been 
issued.—Court of Claims of the United States in Hyatt 
Roller Bearing Company v. The United States. Remy Elec- 
tric Manufacturing Company v. The United States. Perlman 
Rim Corporation v. The United States. Dayton Engineering 
Laboratories Company v. The United States. New Departure 
_—— Company v. The United States. Nos. B-426 
to b- ; 

Credits for Overpayment of Taxes—Limitation Period 
for Filing Eetead Giie-Tanes assessed on returns er- 
roneously filed on the calendar-year basis are correctly 
credited by the Commissioner to the fiscal years ending 
within the calendar years covered by the returns, and 
adjustments made in accordance with this allocation. 
Where the tax due on the fiscal-year basis is less than 
that paid on the calendar-year basis, no separate assess- 
ment for the fiscal year is required. Paso Robles Mercantile 
Co. v. U. S., 33 Fed. (2d) 653, not followed. 

Limitation period for filing a claim for refund for the 
fiscal year ended January 31, 1919, where the return was 
erroneously filed on the calendar-year basis, began to run 
from the date of payment of the tax in 1920, and accord- 
ingly the claim filed in 1926 was not filed within the 
statutory period—Court of Claims of the United States 
in P. L. Mann v. The United States. J-201. 

Deductions from Gross Income.—Amount spent in ex- 
cess of the guaranteed contract price to complete the 
construction of a building which the contractor, who was 
adjudicated a bankrupt during the taxable year, had re- 
fused to complete, is not deductible as a loss or as a bad 
debt.—United States Circuit Court of Appeals, Sixth Cir- 
cuit, in Wadsworth Manufacturing Company v. Commis- 
sioner of Internal Revenue. No. 5523. Decision of Board 
of Tax Appeals, 15 BTA 1237, affirmed. 


Deferred Payment Sale Distinguished from Installment 
Sale.—A sale of stock in 1919 for a down payment and the 
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balance in equal monthly payments did not constitute a 
casual sale on the installment plan where 35 per cent of 
the selling price was paid in the year of the sale. A letter 


from a former Commissioner expressing the opinion that 


it was an installment sale is not conclusive—Court of 
Claims of the United States in Horace Overbey, Executor 
of Estate of John T. Overbey, Deceased, and Annette J. Over- 
bey v. The United States. No. E-496. 


Depreciation Allowances—Interest, Deductible —(1) The 
amount of depreciation charged off by the taxpayer in 
prior years after a thorough examination of the plant by 
the corporation officials each year, should not be revised 
by hypothetical depreciation computed by the Commis- 
sioner on the straight line basis for the purpose of com- 
puting invested capital for 1917. 

(2) Depreciation for 1917, computed by the taxpayer 
as outlined above, is sustained. 

(3) Interest paid in 1917 but accrued in prior years is 
not deductible in 1917 by a taxpayer on the accrual basis. 
The Court’s former holding to the contrary in Brilliant 
Coal Co. v. U. S., 59 Ct. Cls. 481, may not be applied, due 
to the Supreme Court’s holding in U. S. v. Anderson et al., 
269 U. S. 422.—Court of Claims of the United States in 
The Cumberland Glass Manufacturing Company v. The 
United States. No. J-102. 


Dividends—Presumption as to Payments Made During 
First Sixty Days of Any Taxable Year Under 1918 Law.— 
Pursuant to Section 201 (e) of the 1918 Act, providing 
that “any distribution made during the first 60 days of any 
taxable year shall be deemed to have been made from 
earnings or profits accumulated during preceding taxable 
years,” a dividend declared on January 30, 1920, must be 
“conclusively presumed” to have been made from ac- 
cumulated earnings, even though as a matter of fact it 
— a profit realized from a sale on January 20, 


The income tax liability resulting from the above deci- 
sion is not affected by the fact that the proceeding was in 
equity, the statutory liability of the recipients of the divi- 
dend being the same whether in law or equity.—District 
Court, Western District of Missouri, in United States v. 
A. L. Davis et al. No. 1358. 


Dues Tax.—A tax collected from life members of the 
Congressional Country Club equal to 10 per cent of the 
dues collected from active annual members, pursuant to 
the 1921 and 1924 Acts, is not unconstitutional as being 
a direct tax but is an excise tax exacted with respect to 
the enjoyment of a privilege—Court of Claims of the 
United States in Congressional Country Club v. The United 
States. No. K-541. 


Equity Proceeding to Restrain Collection of Tax.—Equity 
proceeding to restrain collection of tax is dismissed, where 
a hearing on the plaintiff’s tax liability has been granted 
by the Commissioner, there is no threat of confiscation of 
property, and the basis of the complaint is a question of 
the correctness of the Commissioner’s finding as to the 
taxability of certain products. Although payment of the 
tax in order to test the matter in an action at law might 
be a hardship, it is not a sufficiently extraordinary circum- 
stance to warrant enjoining of collection.—United States 
District Court for the District of Maryland in The Filbert- 
Kuhlemann Company v. Galen L. Tait, Collector. 


Excise Taxes.—Grease guns, connections, and nipples 
sold in packages for use on one particular make_ of auto- 
mobile and advertised for such use are taxable as auto- 
mobile parts or accessories—Court of Claims of the 
United States in The Bassick Manufacturing Company v. 
The United States. No. J-179. 


Federal Estate Tax.—Value for estate tax purposes of 
shares of stock of a corporation of which a decedent was 
a debtor at the time of his death was erroneously fixed by 
the District Court by applying the amount of the debt can- 
celled by the corporation for the surrender of part of his 
shares, to such surrendered shares, and the fair market 
value at the time of death to the remainder of the shares, 
and prorating these values to the total number of shares 
to obtain an average value. Such average value does not 
represent the fair market value. As an appeal is pending 
before the Board of Tax Appeals on the same question 
of valuation, it is suggested that proceedings be stayed 
in this case until the Board has acted. 
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Prior decision of this Court holding that the District 
Court lacked jurisdiction as to a suit to recover Federal 
estate taxes paid where a petition for review of a deficiency 
had also been filed with the Board of Tax Appeals is 
revoked, in view of the fact that the action was instituted 
before the appeal to the Board was taken.—United States 
Circuit Court of Appeals, Fourth Circuit, in Paul Ryland 
Camp and John M. Camp, Executors of The Last Will and 
Leggy of P. D. Camp, v. United States of America. 

oO. 


Gifts—Amounts received in 1917 and 1919 by an em- 
ployee of a corporation as the result of his inventions and 
discoveries are held to have represented gifts, where his 
original contract provided that any invention or discovery 
became the property of his employer, but where subsequent 
to the inventions in question, a writing in the form of a 
contract was entered into providing for certain payments, 
pursuant to which writing the amounts in question were 
paid.—United States District Court, Southern District of 
New York, in Roy A. Weagant, Plaintiff, v. Frank K. Bowers, 
Collector. L. 38/65. 


Income Received by Beneficiaries of a Trust.— Under the 
1924 Act, beneficiaries are liable for tax upon the distribu- 
tive share of income paid to them under the terms of the 
trust, though the trust had no net income, having sus- 
tained a loss from the sale of trust property, which loss 
was greater than the income from other sources distribu- 
table to the beneficiaries, and under the terms of the trust 
the beneficiaries would have received no part of any gain 
realized from the sale——District Court of the United 
States, District of Massachusetts, in David Kimball v. Thos. 
W. White, Collector. Clara B. Little v. Same. Law Nos. 
4323 and 4324. 


Insurance Companies, Taxation of.—Legal reserve of a 
stock life insurance company, using the level premium plan, 
constitutes invested capital for excess profits tax purposes. 
—United States Circuit Court of Appeals, Fourth Circuit, 
in R. G. L. Moncure, formerly Collector of Internal Revenue 
at Richmond, Va., v. Atlantic Life Insurance Company a 
Corporation. Decision of lower court affirmed. 


Interest on Overpayments of Taxes.—Interest on over- 
payments of tax for the years 1915 to 1918 credited against 
original 1919 tax is approved as allowed by the Commis- 
sioner, computed to the due date of the unpaid original 
1919 tax instead of to the date of allowance of the claim 
for credit, on the ground that after the due date of the 
original tax, the taxpayer was liable for interest at the 
same rate on the unpaid tax—Court of Claims of the 
United States in Irving Bank-Columbia Trust Company, Ex- 
ecutor of Will of Artemus Ward, Deceased, v. The United 
States. No. H-495, 

Credit for overassessment of 1917 taxes applied against 
1920 tax was allowed when the Commissioner approved 
the schedule for overassessment. Interest on the over- 
payment was correctly computed by the Commissioner 
from the date of overpayment to the due date of the last 
installment of the original 1920 tax, rather than to the 
date on which the credit was allowed.—Court of Claims 
in The Atlantic Refining Co. v. The United States. H-520. 

Additional assessments against which overpayments of 
tax for 1918 and 1919 were credited were “made under” 
prior revenue acts as that term is used in Section 1116 
of the 1926 Act, and the “due date” is the date on which 
the tax should have been paid, that is, the date fixed for 
payment of the original tax or installments thereof. River- 
side and Dan River Cotton Mills,.Inc. v. U. S., 37 Fed. (2d) 
965, followed. 

Taxpayer is not entitled to interest on overpayments of 
tax on joint returns filed by the taxpayer and his wife, 
which were credited against the tax due on a separate 
return filed by the wife on the community property basis. 
—Court of Claims of the United States in Benjamin Clayton 
v. The United States. No. J-129. 

Where 1917 tax paid at the time of filing a tentative 
return was in excess of that shown to be due upon audit 
of the final return, the taxpayer is entitled to recover such 
overpayment, with interest even though it was never as- 
sessed. It is held that a claim for credit of the overpay- 
ment against outstanding taxes for other years was in fact 
allowed although not approved by the Commissioner in the 


(Continued on page 452) 
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THE long controversy over the application of the com- 
munity property laws in eight states to the method of 
reporting income for Federal tax purposes by husband 
and wife in those states appears to have been ended by 
the decisions of the United States Supreme Court on No- 
vember 24 in Poe v. Seaborn (No. 15), Hopkins v. Bacon 
(No. 84), Bender v. Pfaff (No. 86) and Goodell v. Koch 
(No. 106). 

Whether or not community income for tax purposes is 
to be equally reported by both husband and wife depends 
upon the provision of law of the state as to the wife’s 
ownership or vested interest in the community property. 

After reviewing the provisions of the Washington stat- 
ute and its courts’ decisions, the Supreme Court held in 
Poe v. Seaborn that in the State of Washington the wife 
has a vested right in the community property equal with 
that of her husband and in the income of the community, 
including salaries of either husband or wife or both, and, 
therefore, that both husband and wife were entitled to file 
separate returns, each treating one-half of the community 
income as their respective incomes. 

In Goodell v. Koch the laws of Arizona with respect to 
community income were held to be of the same import as 
those of Washington. Similar decisions were rendered 
as to the effect of the Texas and Louisiana community 
property laws; Hopkins v. Bacon involving the Texas law, 
and the decision in Bender v. Pfaff determining the effect 
of the Louisiana law. 

The general rule established in these decisions fore- 
shadows that the right of husband and wife to report 
separately the share of community income owned by each 
will also be upheld under the. laws of Idaho, New Mexico, 
Arizona, and the community property law of California as 
amended April 28, 1927. 

The decision in the Poe v. Seaborn case concerned com- 
munity income for 1927 under the Revenue Act of 1926. 
However, the corresponding provisions of the Revenue 
Acts of 1924 and 1928 are identical. 


Under the 1924 Act the Treasury Department (Article 
31, Regulations 65) permitted separate returns to be filed 
by husband and wife domiciled in Texas, Washington, 
Arizona, Idaho, New Mexico, Louisiana or Nevada. 

Following the decision in the Robbins case, 269 U. S. 
315, the Attorney General withdrew former. opinions ap- 
proving the filing of separate returns with respect to 
Texas, Washington, Arizona, Idaho, New Mexico and Ne- 
vada (35 Op. A. G. 265—dated July 16, 1927), stating 
that the decision in the Robbins case had raised considerable 
doubt as to the soundness of the former opinions. Hence 
the Treasury Department was left to take any position it 
might consider proper under the laws of the several states. 
Since then the Bureau has taken the position that com- 
munity income cannot be divided between husband and 
wife for income tax purposes. However, in Mim. 3723, 
VIII-1 CB 89, dated April 6, 1929, announcement was made 
that, pending final adjudication of this question in court, 
husband and wife domiciled in Arizona, Idaho, Louisiana, 
Nevada, New Mexico, Texas and Washington would each 
thereafter in rendering original separate returns be per- 
mitted to report one-half of the income “which simul- 
taneously with its receipt becomes community property.” 
Husband and wife domiciled in California were permitted 
under the same condition to divide the community income 
only to the extent provided by I. T. 2457, VIII-1 CB 89. 


December, 1930 


The latter ruling provided that California husband and 
wife “may each report one-half of incomé from commun- 
ity property acquired and salaries, wages and fees earned 
by either spouse on or after July 29, 1927, the effective 
date of Section 161 (a) California Civil Code.” 


"T HERE will be no regular schedule“of hearings by the 
Board of Tax Appeals during January, 1931. A special 
hearing, however, will be held on January 15 in the “Dodge 
Brothers cases,” which involve, among other issues, the 
valuation of stock of Dodge Brothers, formerly a Michi- 
gan corporation, for purposes of determining tax liability 
of trustees of the estates of Horace E. Dodge and John F. 
Dodge. There are four cases to be heard together. They 
are Security Trust Company et al., Trustees of the Estate of 
Horace E. Dodge, Docket 25325; Detroit Trust Company 
et al., Trustees of John F. Dodge, Docket No. 29402; Estate 
of John F. Dodge, Detroit, and Security Trust Company as 
Trustee, Docket No. 4205; Docket No. 41800, same as 
Docket No. 25325. These cases are in contest of proposed 
assessments of income tax aggregating about $12,000,000. 
No testimony will be introduced, as the facts are all stipu- 
lated, but four hours will be allowed each side for 
argument. 

All cases that have been continued for any purpose dur- 
ing the last six months and have not yet been heard will 
be set specially for hearing the last two weeks in January. 
Two members of the Board will be designated to hear these 
cases. The list will include approximately fifty cases, ac- 
cording to the clerk’s estimate. 

Beginning with the regular winter schedule of hearings 
on February 2, 1931, cases will be placed on the calendar 
for hearing regardless of negotiations for settlement pend- 
ing between the parties. The cases will all be taken in 
their regular order on the docket. Heretofore it has been 
the practice of the Board to maintain what is known as 
Reserve Calendar B, on which cases were placed that had 
been referred to the Special Advisory Committee for set- 
tlement or in which the parties had stipulated that a settle- 
ment was imminent and had asked for an extension of time 
for a hearing. Such cases were not called on the calendar 
for trial until after the Special Advisory Committee had re- 
turned the case to the Board with the recommendation 
that the case could not be settled and that it be defended, 
or the parties themselves advised that the case be assigned 
for trial. The Board’s new calendar policy will be disap- 
pointing to attorneys who endeavor to settle cases without 
trying them. The cases will all be taken in their regular 
order on the docket. 


Ff ORMS for filing information returns relative to pay- 
ments made by individuals, corporations, partnerships, 
fiduciaries and others during the calendar year 1930 are 
now ready and are available at offices of collectors of 
internal revenue and deputy collectors. Following are 
instructions issued by the Bureau of Internal Revenue as 
to those who are required to file these returns, the pay- 
ments which must be reported and the date returns are 
due, etc.: 

“The returns are made on Form 1096 and must be 
accompanied by a letter of transmission on Form 1099. 

“Under the ‘information at source’ provision of the 
Revenue Act, all persons, corporations, partnerships, asso- 
ciations, executors, administrators, etc., are required to 
report to the Commissioner of Internal Revenue, Sorting 
Section, Washington, D. C., payments to others of fixed 
or determinable income during the calendar year 1930 of 
$1,500 or more if the recipient of such payments is single. 
If the recipient is married and living with wife or husband, 


report must be made if the payments aggregate $3,500 or 
more. 


“In case the marital status of the payee is unknown, 
the payer is required to report payments of $1,500 or more. 
‘Fixed or determinable income’ includes salaries, wages 
rents, royalties, etc. However, the requirement is not lim- 
ited to periodical payments, but a single payment must be 
reported. A separate return of information for each em- 
ployee is required of employers. 

“Corporations are required to make also a separate 
report of dividends or distributions for each individual, 





| Dece 


(iN 





_1] The 


ae Y er 


"age ery 


vabhf -pa 
vil ance 
#een 
ick 
incor 
ield. 


egar 


“ 





| December, 1930 THE TAX MAGAZINE 


‘ohe 
um ult fh 














To KLEIN’S 


FEDERAL 
INCOME 
TAXATION 


| 
| 
| 
' 





To be 
Published 
JANUARY 


eI 











‘| Nith the 
1/ublication of 
_{|The 1931 Cumulative Supplement 


1M ere is now available a complete, up-to-date guide to 

‘ywol ery problem in federal income tax procedure. Every 
~gbhf .partmental ruling, court or board decision of impor- 

4 ance since the publication of the basic volume in 1929 has 
een summarized by Dr. Klein in a way which can be 
uickly and thoroughly understood. Klein’s “Federal 
ncome Taxation” is now the recognized authority in its 


ield. The courts are citing, it; successful practitioners ~ i # 
egard it as indispensable. F E D E RAL 
THE 1931 CUMULATIVE SUPPLEMENT 


Edition Limited. Will Not be Reprinted IN CoO ME : 


(‘31 Supplement (probable price) . ... . . $6.00* 
ederal Income Taxation . a a es 
»th books (combination price) ..... . . 14.00 


a..z 


TAXATION. 


1 credit of $1.00 will be allowed on the purchase of the 1931 Cumula- 
’e Supplement to those who return to us their copy of the 1930 edition. 


MAKE YOUR RESERVATION NOW KL E IN 


JOHN WILEY & SONS, Inc. 
440 Fourth Avenue . . New York City 
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fiduciary or partnership shareholder, who was paid $500 
or more during the calendar year 1930. 

“Information returns must be filed on or before Feb. 
15, 1931. These returns, millions of which are filed annu- 
ally, are carefully compared with the individual returns 
of taxpayers to whom payments are made. Many delin- 
quent returns and additional revenue amounting to hundreds 
of thousands are secured as the result of the examination 
of information returns.” 


P C. ALEXANDER, formerly head of the Appeals Di- 
vision in the General Counsel’s office, has been ap- 
pointed Special Assistant to the General Counsel to fill 
the vacancy made by the appointment of B. H. Bartholow 
as Special Assistant to the Secretary of the Treasury. Mr. 
Floyd F. Toomey is now head of the Appeals Division and 
R. E. Smith, formerly special attorney in the Civil Divi- 
sion of the General Counsel’s Office, has been made head 
of the Civil division. 


EARINGS before the Joint Committee on Internal 

Revenue Taxation to consider mining depletion will 
be held beginning on Tuesday, December 9, 1930. The 
hearings were requested by representatives of the mining 
industry in the hope of demonstrating that the present de- 
pletion provisions of the revenue act are not only unsatis- 
factory in respect to the distributioin of the present allowances 
but are unnecessarily complex in operation. * , 


NEW departure in the administration of state taxes 

is the establishment of a Board of Tax Appeals for the 
State of Massachusetts. This appellate organization will 
in effect be a new court from which appeals in tax cases 
can be made to the State Supreme Court only on points 
of law. It is expected that it will relieve the Superior 
Court of much litigation, and may eventually replace the 
county commissioners as a body to which citizens may 
appeal from judgments of local assessors. Acceleration 
in settlement of disputes over taxes is anticipated to be 
an early benefit of the board’s operation. With reference 
to the appointments to the board recently made by Gov- 
ernor Allen the Boston Herald in an editorial said: 


“Gov. Allen’s appointments will start the board with an 
able and experienced personnel. Alexander Holmes of 
Kingston, the chairman, has for many years been a deputy 
commissioner in the department of corporations and taxa- 
tion, a man of much practical experience to whom legis- 
lators and other persons interested in tax problems have 
invariably turned for advice. Alexander Lincoln, a Boston 
lawyer of high standing and for several years assistant 
attorney-general, and John D. Wright, who has been Gov. 
Allen’s secretary and who possesses a broad knowledge 
of civic affairs gained from long service at the State 
House, will be the other two members. Many men of 
attainments were suggested for the board, and we believe 
the Governor has made a wise selection.” 


Te adoption of a constitutional amendment by the 
State of Florida on November 4, permitting the levy 
of an estate tax not exceeding the amount which is allowed 
as a credit against the Federal estate tax, is expected to 
moderate the campaign which has been carried for aboli- 
tion of the Federal estate tax. 


Feeling against the State of Florida in many other states 
has been unfriendly because of the belief that Florida’s 
constitutional prohibition of income and death taxes was 
designed to undermine the tax systems of states where 
revenue is derived from such taxes by encouraging emi- 
gration to Florida of wealthy individuals sufficiently defi- 
cient in public spirit to permit advantages in taxation to 
determine their place of residence. 


It is probable that fiscal necessity will also eventually 
impel a change of Florida’s policy with respect to the 
income tax. As revenue requirements grow the present 
system of making real estate bear an unfair tax burden is 
likely to be modified. 
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A SWEEPING change in the tax system of Georgia is 
necessary in order to place the finances of the state 
on a sound basis, according to the report by Dr. Harley L. 
Lutz, Professor of Public Finance in Princeton University, 
who was commissioned by Governor L. G. Hardman to 
make a survey of the State’s financial system. 

The emergency in State finances warrants the calling of 
an extraordinary session of the State Legislature some 
time this Winter, in the opinion of Dr. Lutz, who recom- 
mends legislation along the following lines: 

Adoption of a definite plan for dealing with the Treasury 
deficit. 

Enactment of a State tax commission act. 

Enactment of an executive budget act. 

Revision of the income, gross receipts and general tax 
acts. 

Submission of a constitutional amendment authorizing 
the classification of property for taxation. 

Centralization of administration of state taxes to elimi- 
nate present overlapping jurisdictions is advocated. Other 
recommendations submitted are: 

Repeal the allocation of all taxes and fees and control 
all revenues and appropriations through the Budget Act. 

After adoption of the proposed classification amend- 
ment to the State constitution, establish a classified prop- 
erty tax, segregating intangibles and forest lands. 

Restrict the tax on domestic companies to the propor- 
tion of the capital stock representing capital invested and 
business done in this State. 

(Continued on page 458) 


Court Decisions 
(Continued from page 447) 
regular way, and the taxpayer is entitled to interest to be 
computed from the date of overpayment to dates to be 
determined upon a further stipulation of facts—Court of 
Claims of the United States in The Royal Bank of Canada, 
a Corporation, v. The United States. No. F-34. Decision 
rendered June 3, 1929 vacated and set aside. 

Inventories, Valuation of.—Because of conditions in a 
pottery manufacturing company’s business, valuation of its 
inventories by reducing selling .value inventory to cost 
value inventory, involving valuation of consignment goods 
by apportioning them among the different manufacturing 
years upon the basis shown by the stock at the factory, is 
approved as being more accurate than- another method 
proposed by the Commissioner.—United States Circuit 
Court of Appeals, Sixth Circuit, in Rookwood Pottery Com- 
pany v. Commissioner of Internal Revenue, No. 5375. Deci- 
sion of Board of Tax Appeals, 11 B. T. A. 470, reversed. 

Invested Capital—Valuation of Notes.—Notes covering 
interest on cash advances from the taxpayer, the advances 
having been repaid with stock of the borrower, are held 
to have been worth face value for invested capital pur- 
poses, although, due to ultra conservative accounting 
methods, they had been written off the books, were not 
included in the excess profits tax returns of the taxpayer 
as invested capital, and were not included in the capital 
stock tax returns filed. This finding is in accord with the 
Board of Tax Appeals finding for the year 1921.—Court of 
Claims of the United States in Mt. Vernon Car Manufac- 
turing Company v. The United States. No. F-342. 

Jeopardy Assessment—Claim in Abatement.—The Com- 
missioner having made a jeopardy assessment of 1917 
taxes as authorized by Section 274 (d) of the 1924 Act, 
such assessment is conclusive on the plaintiff as it failed 
to file a claim in abatement, being the remedy authorized 
by Section 274 (d).—District Court of the United States, 
Western District of Pennsylvania, in Highland Land Com- 
pany, Ltd., v. D. B. Heiner, Collector, No. 5481 Law. 

Leased Property—Depreciation Allowances.—Purchaser 
and assignee of a renewable 99-year lease of real property 
is entitled to depreciation deductions on a building, ma- 
chinery, and equipment erected on the premises by the 
original lessees, such purchaser and assignee assuming 
all the obligations and covenants imposed on the lessees 
by the lease pursuant to covenants requiring the erection 
and the maintenance upon the premises of buildings of a 
specified or greater value. Weiss v. Wiener, 279 U. S. 333, 
distinguished.—United States Circuit Court of Appeals, 
Sixth Circuit, in Genevieve H. Cogar, Executrix of Estate 
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of Wm. N. Andrews, v. Commissioner of Internal Revenue, 
No. 5592. Decision of Board of Tax Appeals, 16 BTA 374, 
reversed. 

Net Losses.—Net losses of a corporation for 1925 and 
1926 when it was not affiliated with another corporation can 
not be deducted from the net income of the two corpora- 
tions for 1927 when they were affiliated and filed a con- 
solidated return.—District Court of the United States, 
No. Dist. of Georgia, Atlanta Div., in Woodford Realty 
Company, Inc. v. J. T. Rose, Collector. 

Offsets of Overpayments of Tax Against Deficiencies. 
—The Commissioner properly refused to accept payment 
of a 1918 deficiency in October, 1927, when overpayments 
for 1917 and 1919 were being determined. Pursuant to Sec- 
tion 284 of the 1926 Act, in order to save interest on the 
overpayments, it was the Commissioner’s duty to offset 
the overpayments, when determined, against the deficiency 
and refund the balance. Dissenting opinion filed.—Court 
of Appeals of the District of Columbia in Robert H. Lucas, 
Commissioner, v. United States ex rel., Blackstone Manufac- 
turing Company. No. 5161. Decision of Supreme Court of 
District of Columbia reversed. 

Partnerships.—(1) A partner’s distributive share of a 
partnership’s earnings is determined by the Court, two 
instruments executed on the same date, the first giving 
him 20 per cent of the profits, and the second transferring 
all but one-tenth of one per cent of the partnership profits 
to the other members, being held to be one agreement. 
The partner is not taxable on that part of the profits 
received by the other partners. 

(2) Sale of the taxpayer’s interest in a partnership to a 
new-corporation for stock was not completed in 1919 when 
the taxpayer agreed to sell his interest. The corporation 
was formed on December 31, 1919, and it purchased the 
partnership assets on January 2, 1920.—Court of Claims 


of the United States in Jsidor Hellman v. The United States. 
E-199, 


Letters from Washington 
on ‘Taxes 


We write a selected list of clients a se- 
ries of letters from Washington on tax mat- 
ters which are subjects of conversation, 
but which do not ordinarily get into pub- 
lished services—the sort of thing you get 
by regular trips to Washington. Not tax 
news, nor digests of rulings, but brief re- 
ports of discussions which do not always 
appear on the surface. The letters are a 
Clients include 


real help to ali tax men. 
tax practitioners and corporation officers. 


May we send you a copy of our latest 
letter? 


- 


CLIP THIS COUPON TO YOUR LETTERHEAD 
The Kiplinger Washington Agency, 
National Press Bldg., Washington, D. C. 
Please send me, without obligation, a compli- 
mentary copy of your bi-weekly tax letter. 
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Oral agreement between a father and mother, partners 
in a business, with their minor son that the son “should 
have for his own one-third of the profits of the business 
which would be reduced by one-third of any losses sus- 
tained in any year” did not constitute a partnership.— 
United States Circuit Court of Appeals, Seventh Circuit, 
in Alma M. Graham v. United States of America; John W. 
Graham v. United States of America, Nos. 4429 and 4430. 
Decision of lower court and in effect that of the Board 
of Tax Appeals, 8 BTA 1081, affirmed. 


Personal Service Classification.—Personal service classi- 
fication is denied a corporation acting as sales agent for a 
foreign manufacturer, its income not being ascribable 
primarily to the activities of its principal stockholders, 
where one of the stockholders, owning during the taxable 
years two-fifths to more than one-half of the common 
stock and practically one-half of the preferred stock, was 
a foreign corporation which had nothing to do with the 
active conduct of the taxpayer corporation’s affairs.—Court 
of Claims of the United States in Jute Industries, Ltd., v. 
The United States. No. E-125. 


Pleadings Before the Board of Tax Appeals.—A plea of 
the statute of limitations on collection should have been 
considered by the Board, even though raised for the first 
time on April 28, 1927, at a hearing on alternative notices 
of settlement, where the Board permitted an oral plea of 
the statute without objection and heard the evidence by 
consent of both parties. At that time there was no provi- 
sion in Rule 50 of the Board, as interpreted by the Court, 
which would prevent either or both parties from raising 
a new issue at any time before the case was finally dis- 
posed of, with the consent of the Board, as given in this 
case.—United States Circuit Court of Appeals, Seventh 
Circuit, in Excelsior Manufacturing and Supply Company and 
Arnold Schwinn & Company v. Commissioner of Internal 
Revenue. No. 4048. October term and session, 1930. De- 
cision of Board of Tax Appeals, 5 BTA 582, reversed. 
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Profits Credited to Employees’ Accounts, Deductions 
for—Salary Deductions——A deduction for profits credited 
to employees’ accounts pursuant to profit-sharing con- 
tracts is not allowed in the absence of proof that con- 
tingencies to which the credits are subject are not present. 

The Commissioner’s determination as to officers’ salary 
deductions is approved because of lack of evidence show- 
ing the amounts to be unreasonable. The salary agree- 
ments called for an annual payment of $11,323.52 which 
was to include a return on investment in the business repre- 
sented by stock. The amounts invested were not shown 
nor what was regarded as a fair return on the money 
invested, although one witness testified that the services 
were worth $10,000 to $15,000. The Commissioner allowed 
salary deductions of $5,000.—United States Circuit Court 
of Appeals, Second Circuit, in Field and Start, Inc. v. Com- 
missioner of Internal Revenue. Decision affirming the 
Board of Tax Appeals, 17 BTA 1206, made without opin- 
ion. Syllabus above taken from Board decision. 


Property Exchanges—Tax Liability of Dividends Trans- 
ferred by Deed of Trust—Gifts in Contemplation of Death. 


—(1) A taxpayer derived no profit, under the 1918 Act, 
from a transfer of his real estate holdings to a corporation, 
of which he was the sole stockholder, for its stock, where 
the transfer was made for the purpose of facilitating the 
disposition of the property after his death, and there was 
no market for the shares of stock immediately after the 
transfer. 


(2) Salary credited on the books of a corporation to a 
taxpayer on the cash basis, never drawn, and finally re- 
linquished in the third year, was taxable to him as credited, 
as there were ample funds to pay the salary and no men- 
tion was made until the third year of an intent to re- 
linquish the salary. 


(3) Dividends on stock transferred by a deed of trust for 
the benefit of the taxpayer’s relatives are taxable to the 
transferor where both parties to the deed ignored the 
explicit directions therein and the trustee of the deed and 
the executive officers of the corporation (all relatives of 
the taxpayer and beneficiaries in the deed of trust) recog- 
nized the authority of the donor to handle the stock and 
the dividends thereon for his own account. 

(4) Where the evidence as to the time of delivery of 
title to shares of stock by absolute transfer by the tax- 
payer to certain relatives is vague and confusing, the dates 
and number of shares as shown on the corporation’s stock 
transfer records govern in determining the ownership 
of dividends paid thereon. 

(5) The gifts mentioned above are held to have been 
made in contemplation of death in view of the taxpayer’s 
age and the fact that shortly before the gifts of the stock 
he had transferred substantially all his property to the cor- 
poration, the gifts representing the larger part of his 
estate. 

(6) The fact that the transfers above mentioned were 
made before the effective date of the 1921 Act does not 
serve to exempt the property from estate tax under the 
1921 Act, as the prior act contained the same provisions as 
to taxability of transfers made in contemplation of death. 

(7) The case is remanded for further proceedings be- 
fore the Board in order that it may determine the correct 
value of shares of stock for estate tax valuation, discrep- 
ancies having been discovered in the original determination. 

(8) The value of a bequest of the residuary estate to a 
charitable corporation to be formed should be included 
in the gross estate where, although the corporation would 
otherwise meet the statutory requirements, it is allied 
with a corporation formed for profit in such a way that 
the latter corporation would benefit from the operation of 
the former, and where by agreement of a majority of the 
Board of Trustees of the charitable corporation, the funds 
could be diverted to other uses.—United States Circuit 
Court of Appeals, Fourth Circuit, in William Schoenheit 
and Karl Bishopric, Executors of the Estate of Karl Von 
Ruck, Deceased, Petitioners, v. Robert H. Lucas, Commis- 
sioner of Internal Revenue, Respondent. William Schoenheit 
and Karl Bishopric, Executors of the Estate of Karl Von 
Ruck, Deceased, Petitioners, v. Robert H. Lucas, Commis- 
sioner of Internal Revenue, Respondent. William Schoenheit 
and Karl Bishopric, Executors of the Estate of Karl Von 

Ruck, Deceased, Petitioners, v. Robert H. Lucas, Commis- 
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stoner of Internal Revenue, Respondent—Nos. 2955, 2956, 
2973. Decision of Board of Tax Appeals, 14 BTA 4562, 
affirmed as to issues (2), (3), (5) and 8), and reversed 
as to issues (1), (4) and (7). 


Refund Claims—Procedure.—The statutory requirements 
as to the filing of a refund claim prior to an action for 
recovery of 1919 taxes were not met where the only claim 
filed was one for a certain amount, which claim was 
passed upon by the Commissioner and refund granted, the 
fact that this refund claim bore the notation “or such 
greater amount as is legally refundable” not being sufh- 
cient to’ support a subsequent court action for recovery 
of a greater amount.—District Court of the United States 
for the Eastern District of Michigan, Northern Division, in 
The Aladdin Company, a Michigan Corporation, v. Fred L. 
Woodworth, Collector. No. 520. 


Securities, Gain or Loss from Sale or Exchange.— Value 
of corporate stock when acquired by bequest in 1918 as 
the basis for determining gain upon the sale in 1925 of 
stock acquired in exchange therefor is fixed at the ap- 
praised value for inheritance and estate tax purposes, the 
evidence not establishing that the Commissioner erred in 
using such value. Dissenting opinion filed. 


Gain based on a selling price of the sum of the cash 
and fair market value of bonds received, but not in excess 
of the cash received, was realized under Section 203 (d) 
(1) of the 1926 Act, where a stockholder in 1925 exchanged 
stock in a corporation for cash and bonds in a new cor- 
poration organized to take over the properties of the old 
corporation. Dissenting opinion filed—United States Cir- 
cuit Court of Appeals, Eighth Circuit, in David Williams v. 
Commissioner of Internal Revenue. Decision of Board of 
Tax Appeals, 15 BTA 227, affirmed. 


Securities, March 1, 1913 Valuation of.—March 1, 1913, 
value of stock sold in 1918 is determined from the evi- 
dence to be no higher than.that fixed by the Commissioner, 
the Court holding it unnecessary to determine whether the 
method by which the Commissioner arrived at his valua- 
tion, by use of a mathematical formula, was erroneous.— 
Court of Claims of the United States in John E. Johnson 
v. The United States. Nos. F-183, F-184. 


Special Assessment—Jurisdiction of Federal Appellate 
Courts.—Federal appellate court has jurisdiction to review 
decision of Board of Tax Appeals sustaining Commis- 
sioner’s denial of special assessment for 1920, such juris- 
diction not being denied by Williamsport Wire Rope Co. v. 
U. S., 277 U. S. 551, or Blair v. Oesterlein Machine Co., 275 
U. S. 220, which were decided without considering Section 
1003 of the 1926 Act giving Federal appellate courts juris- 
diction to review decisions of the Board. 


Commissioner’s denial of special assessment for 1920 
was warranted, no abnormality affecting invested capital 
having been established by the Commissioner’s exclusion 
from invested capital of a claimed good will value which 
was not shown to exist, and no abnormality affecting in- 
come being established because no salaries were paid to 
certain stockholders for their activities in obtaining busi- 
ness.—United States Circuit Court of Appeals, Seventh 
Circuit, in Ryan Car Company v. Commissioner of Internal 
Revenue. No. 4309. October term and session, 1930. De- 
cision of Board of Tax Appeals, 15 BTA 439, affirmed. 


Statute of Limitations—Application of Section 611 of 
1928 Act.—Motion to strike answers in a suit to recover 
taxes assessed within the statutory period of limitation 
but paid after collection was barred, are granted, the court 
holding that collection was not stayed within the meaning 
of Section 611 of the 1928 Act by the filing of a claim in 
abatement, the word “stayed” as used in that section being 
interpreted to mean neither a judicial stay nor a mere 
delay of proceedings, but rather a state of facts “which 
would in effect restrain the collector from making collec- 
tion pending the decision of a claim.”—United States Dis- 
trict Court, District of New Jersey, in William F. Taubel, 
Inc., v. Edward T. Sturgess, Collector of Internal Revenue 
for the First District of New Jersey. William F. Taubel, 
Inc., v. Edward T. Sturgess, Collector of Internal Revenue 
for the First District of New Jersey. Law 1400 and 1401. 

Assessment waivers as to 1918 taxes entered into after 


the assessment limitation period are held void, following 
Pictorial Printing Co. v. Com, 38 Fed. (2d) 865. 
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of Commercial Law League of America 






C] HE Committee on Revision of League Law, after two years of arduous labor, is now pre- 
pared to offer this valuable handbook to the members of the League. This is a most valuable 
asset to League membership. It is being published by order of the 1928 convention under the 
direction of the Executive Committee which has fixed the price practically at cost. Complete in- 
formation concerning the Commercial Law League of America is contained in this work which 
covers its history from its inception in 1895 to the present date. 









The book, which is nine by six inches, is durably and attractively bound in semi-flexible imitation 
brown leather with the title and seal of the League embossed in gold. The loose-leaf binder is the 


finest type made—being the Heinn Company “Speedlock” which is easily operated when additions 
are made to the book. 


It will be kept up-to-date by the insertion of new copy supplied by the League annually. This will 
include new and revised rosters of the entire membership, lists of house agencies, changes in League 
law and any other matter pertaining to the volume. An exhaustive index is included. The type 


is large and clear and the book is beautifully and artistically done and will prove a handsome orna- 
ment to the finest desk. 
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Section 611 of the 1928 Act evidences the Congressional 
intent to withhold from the taxpayer the right to the re- 
fund of payments made in discharge of a valid tax, there- 
tofore stayed by claim in abatement, where the only objection 
to the tax is the expiration’ of the period of limitation. 
—District Court of the United States, No. Dist. of Illinois, 
West. Div., in Sterling Wholesale Grocery Company v. United 
States of America. 

Section 284 (g) of the 1926 Act extends the time for 
filing a claim for refund of 1920 taxes because of a waiver 
only when the waiver actually reaches the Bureau, evidence 
that a waiver was placed in the mails in time, in the ordi- 
nary course of the mails, to have reached the Bureau within 
the statutory time not being sufficient—Court of Claims of 
the United States in The Oxford Bank, a Corporation, v. 
The United States, No. K-261. ‘ 


Stock Dividend Distinguished from Cash Dividend.— 
An 8 per cent dividend for which the holders of 96 per 
cent of the stock received stock instead of cash is held to 
have been a stock dividend and not a cash dividend. The 
corporation did not have: sufficient funds on hand at the 
time of declaration to pay the dividend, but wishing to 
pay a cash dividend to the employees owning four per cent 
of the stock, the holders of the remaining 96 per cent. of 
the stock agreed to accept stock in payment.—Court of 
Claims of the United States in Samuel Lloyd Irving v. 
The United States. No. J-288. 


Stockholders Tax Liability for Unpaid Taxes of Cor- 
poration Under California Law.—Stockholder who re- 
ceived assets of a California corporation upon _ its 
liquidation subsequent to December 31, 1919, is liable for 
the unpaid taxes of the corporation to the extent of the 
assets received, and it is not necessary, because of Cali- 
fornia law, that recovery action be brought against him as 
a trustee of the corporation rather than as an individual 
stockholder.—United States Circuit Court of Appeals, 
Ninth Circuit, in William P. Pann v. United States of 
America. No. 6135. Decision of lower court affirmed. 


Suits for Recovery of Taxes—Credits for Overpayments. 
—(1) Suit may be maintained by a domestic corporation 
as successor in reorganization to the foreign corporation 
payor of the tax. 

(2) Credit for overpayment of taxes is allowed on the 
date when the Commissioner approves the schedule of 
refunds and credits certified to him by the Collector, and 
interest On such overpayments should be allowed to that 
date——Court of Claims of the United States in Kingan & 
Co., Inc., Successor to the American Business of Kingan & 
Co., Ltd., v. The United States. No. H-228. 


Taxable Income.—Under a contract providing for future 
payments as ore was mined, received as part consideration 
for the sale of stock, the amounts received annually, which 
were thus dependent upon the number of tons of iron ore 
mined, are taxable to the extent they represent income, 
which is determined by allocating the receipts to the return 
of capital and to income in the same proportion as the 
total capital to be recovered bore to the total anticipated 
receipts. 

The fair market value of a contract received in 1916 as 
part consideration for the sale of certain stock under which 


the taxpayers were to receive 60 cents per ton on all iron ' 


ore mined by a corporation (it being possible accurately to 
estimate the ore content of the mine, its probable life, and 
annual production), as determined by the Commissioner 
by finding the present worth of the amount to be received, on 
the assumption that it would be received in equal annual 
installments, discounted at 6 per cent with provision for 
a sinking fund at 4 per cent, is approved.—United States 
Circuit Court of Appeals, Sixth Circuit, in Frank Hitch- 
cock v. Commissioner of Internal Revenue, No. 5550. Deci- 
sion of Board of Tax Appeals, 12 BTA 586, affirmed. 
Decision by the Circuit Court of Appeals, Second Circuit, 
in Logan v. Commissioner, 42 Fed. (2d) 193, involving es- 
sentially the same facts, not followed. 

Amount received in 1923 by a widow as a family allow- 
ance from her husband’s estate, pursuant to California 
law, is taxable income under Section 213 of the 1921 Act 
defining income, regardless of whether the executors of 
the estate are entitled to have the allowance paid to the 
widow credited against the gross income.—United States 
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Circuit Court of Appeals, Ninth Circuit, in Mary M. Buck 
v. John P. McLaughlin, Collector. Decision of lower court 
affirmed. 

Refund of 1918 taxes is held barred by Section 611 of the 
1928 Act, where abatement claim was filed and collection 
was stayed until after the statutory period, the word 
“stayed” to be applied in its ordinary sense, and a delay in 
collection after the filing of the abatement claim to be at- 
tributed thereto. As so interpreted, Section 611 is not un- 


_constitutional.—United States Circuit Court of Appeals, 


Sixth Circuit, in Wright & Taylor, Inc., v. Robert H. Lucas, 


Collector. No. 5540. Decision of lower court, 34 Fed. (2d) 
328, affirmed. 


Relation of Tax Claims to Marshalling 
Assets In Receiverships 
(Continued from page 437) 


All we decide is that either the taxes in suit are “non- 
resident” and therefore involve no personal liability in 
analogy with the general tax law, or that, if there was a 
liability it remained in nubibus, for there was no way to 
enforce it except by resort to the land. For the purpose 
of this case either alternative will serve, the first for 
obvious reasons. As to the second, the mortgagee stands 
upon two grounds, subrogation and marshalling. If he 
had paid the taxes, his remedies would have been no greater 
than the city’s, which will not answer. If the tax be 
regarded as primarily personal, the land being only a 
security, more can be said on the score of marshalling, but 
not enough. Assuming arguendo that the same doctrine 
applies to this situation as between junior and senior liens, 
and that equity will always require him who alone has 
recourse to two funds first to exhaust that which is singly 
encumbered—the city has no such recourse. 


Another interesting point decided in this case was 
that taxes accruing after the receivership are pay- 
able in the first instance out of the general creditors’ 
fund, on the theory that they represent receiver’s 
expenses incurred for the benefit of general creditors. 
(This might be questioned where the receivership 
was set up by and for the benefit of the mortgage 
bondholders). The court said: 

The taxes accruing after the receivers entered are in 
a different position. They could have refused to accept 
the mill, if they had thought the equity a burdensome 
asset. Having elected to enter, they took it cum onere, 
and the taxes, which were a condition upon their con- 
tinued occupation, were as much a part of their expenses, 
as heat, custody or current upkeep. So far as we have 
found, courts have universally regarded them as part of 
the receiver’s expenses, when the question has come up. 
Union Trust Co. v. Great Eastern Lumber Co., 248 F. 46, 
48, 49 (C. C. A. 5); Bear River, etc., Co. v. Petoskey, 241 
F. 53, 57 (C. C. A. 6); Hammond v. Carthage, etc., Co., 8 
Fed. (2d) 35, 38 (C. C. A. 2); Wiswall v. Kunz, 173 Ill. 110, 
50 N. E. 184; Gehr v. Iron Co., 174 Pa. 430, 34 A. 638; 
Kelley v. Collins & G. R. Co., 154 Ga. 698, 115 S. E. 67 
(semble); Atkinson & Co. v. Aldrich-Clisbee Co. (D. C.) 248 
F. 134. The cases are not so uniform as regards fran- 
chise taxes, but we may disregard them here. The 
amendment of section 64.(a) of the Bankruptcy Act (11 
U. S. C. A. §104)—assuming that that law is relevant to 
the case at bar—does not touch the payment of taxes 
accruing during the trustee’s possession. Robertson wv. 
Goree, 29 F. (2d) 261 (C C. A. 5). It is true that in that 
case the occupation had resulted profitably, but that it. is 
not material. The receivers having once chosen to accept 


2 °*> 
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the property, the taxes were an expense of operation, re- 
gardless of the outcome. It would be a curious doctrine 
‘which allowed the general creditors to avoid them because 
their venture turned out badly; their representatives must 
consider that at the outset. Every consideration of equity 
requires them to bear all charges incidental to the oc- 
cupation which they have enjoyed.” 


In contests of the type mentioned, the receiver 
of course should not be a belligerent combatant. 
He is fundamentally a stakeholder. However, as an 
agent of the court appointing him, it is his duty * 
to see that all questionable claims are brought to 
the attention of the court for judicial determination. 
The usual way to do this is to adopt a defensive 
attitude denying doubtful claims. He requires proof 
of claim from each creditor in behalf of all creditors. 
He is the common conservator. 


- Sp. 576-577). 


n ve ae. 149 U. S. 164, 187; Scott v. Western Pac. R. Co., 246 
Fed. 545, 546. 


Washington Tax Talk 


(Continued from page 452) 

Revise the income tax, as the Federal law is not suitable 
for bodily adoption by the State. 

Tax corporations under a separate act, imposing the tax 
as a franchise levy, allow domestic corporations credit for 
taxes on net incomes paid in other jurisdictions. 

Plan for the eventual elimination of municipal or local 
taxes against insurance companies, and for the increase of 
the State rate on gross receipts of insurance companies to 
the country average, which is about 2 to 24% per cent. 

Move for a reduction in the number of counties through 
consolidation, annexation and the formation of regional 
districts. 


A SURVEY of the Colorado tax system has recently 
been completed by Dr. Jans P. Jensen, Professor of 
Public Finance at the University of Kansas, now on leave 
for special research work at the University of Chicago. 

Dr. Jensen has made recommendation for a comprehen- 
sive revision of the State’s fiscal system which includes 
the following suggested changes: 

Abolishment of the State Board of Equalization ‘and the 
transfer of its powers to the State Tax Commission. 

Revision of the constitution and state laws relating to 
bond issues. 

Establishment of general budget law applicable to coun- 
ties, school districts and municipalities, and the necessary 
revision of the constitution to this end. 

Reorganization and consolidation of the numerous inde- 
pendent offices, boards and commissions of state govern- 
ment into a simple, more compact and workable 
organization. 

Levy of a net income tax on business corporations and 
utilities and a net income (franchise) tax on banks, com- 
bined with a property tax on their real estate. 

Adoption of a constitutional amendment permitting im- 
position of a personal income tax. 

Abolishment of the annual capital stock tax on business 
corporations and reduction of organization and similar 
fees. 

The levy of selective sales taxes, but no general sales 
tax. 


Significant Decisions of the Board 
of Tax Appeals 


Amortization of Amount Paid for Assignment of Lease. 
—An amount paid for the assignment of a lease contain- 
ing an option to purchase the leased property may not be 
amortized by the assignee out of the rent received from 
his sub-tenant, where the principal object of the assignee 
was to acquire the option and the evidence affords no 
basis upon which the price paid for the assignment may be 
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apportioned between the rights as lessee and the rights as 
owner of the option. 

Nor may the price so paid be treated as cost of de- 
preciable property constructed by the assignor, since the 
assignee, as lessee, was not the owner of such property. 
—Alfred T. Davison v. Commissioner, Dec. 6464 [C. C. H.], 
Docket Nos. 40749, 47723. 


Bad Debts, Method of Accounting for Losses From.— 
Where it appears that a change to the reserve method of 
accounting for bad debts was plainly evident upon the 
return filed by the petitioner for 1922 and such method, 
after field investigation, was accepted by the Commis- 
sioner, held, the same method should be followed in com- 
puting net income for 1923.—Granahl Lumber Co. v. 
Commissioner, Dec, 6429 [C.C.H.], Docket No. 24289. 


Bonus for Granting Sub-lease.—Following the decisions 
in Roby Realty Co., 19 BTA 696 and Automobile Under- 
writers, Inc., 19 BTA 1160, the entire amount of a bonus 
of $20,000 received in addition to rental for granting a 
sub-lease was held to be income for the taxable year 
when received.—A. P. Schiro, Inc. v. Commissioner. Dec. 
6362 [C. C. H.], Docket No. 33459. 

Business Expenses.—The petitioner corporation’s claim 
for deductions, as ordinary and necessary business ex- 
penses, of premiums on policies of insurance on the lives 
of its officers and sole stockholders is rejected for failure 
to prove (1) actual payment of the premiums; (2) the 
amount of the premiums and of the other compensation 
paid to the sum of which the test of reasonableness may 
be applied; (3) that the premiums were in fact salaries 
rather than distributions of profits; and (4) that substitu- 
tion of the wives of the officers for the corporation as 
beneficiaries, pursuant to the directions of corporate reso- 
lutions, was in fact made, thereby avoiding the inhibition 
of Section 215 (a) (4) Revenue Acts of 1921 and 1924.—L. 
Hyman & Co. v. Commissioner, Dec. 6447, [C.C.H.], Docket 
Nos. 30041, 41976. 

The petitioner was organized as a result of the consoli- 
dation of four corporations, the assets and liabilities of 
which were transferred to petitioner. Held, that the pay- 
ment by petitioner of the liability incurred by each of the 
old corporations for an audit and an appraisal prior to 
the consolidation, did not constitute a business expense 
or a loss. 

Held, that amount paid to an accountant employed by 
petitioner for an audit of its books and records including 
those taken over from the four old concerns, constituted a de- 
ductible business expense.—North Star Granite Corporation v 
Commissioner, Dec. 6456 [C.C.H.], Docket No. 37299. 

Petitioners were shareholders in a “Massachusetts” 
realty trust, which disposed of practically all of its assets, 
distributed the proceeds thereof it its shareholderss and 
ceased to do business in 1920. More than a year thereafter 
a deficiency assessment was proposed against it and the 
shareholders, realizing if it was sustained the tax would 
have to be paid by them, employed attorneys and real 
estate experts to resist and defeated the proposed assessment. 

In the circumstances of the instant cases, held, that the 
pro rata expense so incurred and paid in 1924, the taxable 
year in issue, by petitioners was an ordinary and necessary 
expense and deductible as such in computing petitioner’s net 
income.—Fred T. Ley v. Commissioner; Edward J. Murphy v. 
Commissioner, Dec. 6458 [C.C.H.], Docket Nos. 37005, 40798. 

1. Taxpayer and her husband were the owners of real 
estate some of which he had conveyed to her and some of 
which was owned jointly, and they had been engaged in 
buying and selling lands and securities. Taxpayer’s step- 
son instituted a suit to have taxpayer’s husband declared 
incompetent and the transfers to taxpayer set aside, during 
the pendency of which suit said property was tied up. 
Held, attorney’s fees paid by the taxpayer for defense of 
said suit are not deductible as ordinary and necessary 
expenses of carrying on a trade or business. 

In deciding that such an outlay is not deductible as 
an expense it is not necessary to decide that it is either a 
non-deductible “personal, living or family expense” or a 
capital expenditure.—Bula E. Croker v. Commissioner, Dec. 
6460 [C.C.H.], Docket No. 32381. 

Where a corporation and two of its officers were in- 
dicted for an alleged offense which arose directly out of 
its business and where it was determined by the Court 
that no such offense had been’ committed, held, that fees 
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paid by it to counsel to defend against such indictment are 
deductible as ordinary and necessary expenses of its busi- 
ness. ey -Byer Company v. Commissioner, Dec. 6475 
{[C. C. H.], Docket No. 37853. 

Estates and Trusts.—The trustees and executors of an 
estate are separate and distinct legal entities and the 
Board has no jurisdiction of a petition filed by the trustees 
based upon a deficiency notice to the executors.—St. Louis 
Union Trust Company and Emily L. Parker, Trustees of 
Estate of Herbert L. Parker, Deceased, v. Commissioner, 
Dec 6419 [C.C.H.], Docket No. 6419 [C. C. H.]. 

Federal Estate Tax.—The value of personal property 
transferred by a husband to his wife and himself as ten- 
ants by the entirety, held to be properly included in de- 
termining the value of the deceased husband’s estate for 
estate tax. [On authority of James E. Tyler et al. v. United 
States, 281 U. S. 497.]—The Pennsylvania Company for In- 
surance on Lives and Granting Annuities, et al., Executors of 
Estate of Louis S. Baum v. Commissioner, Dec. 6448 [C.C.H.], 
Docket No. 20263. Arundell dissents from this decision, 

The value of property held as tenants by the entirety, 
upon the death of one of the spouses, must be included in 
the gross estate of the decedent to the extent of the 
interest held by such decedent. 

Under the 1924 Revenue Act it is specifically provided 
that such interest, whether acquired prior to or subsequent 
to the enactment of that act, must be included, and that 
statutory requirement is not unconstitutional. 

One claiming under an exception grafted to a statute, 
is charged with the burden of alleging and proving the 
fact necessary to bring him within the purview of such 
exception.—Henry M. Butzel, Executor, Estate of Solomon 
Selberstein v. Commissioner, Dec. 6450 [C.C.H.], Docket 
No. 40288. 

Where, in a trust instrument, the grantor reserves the 
right to ‘dispose of the corpus ‘of the trust fund by will, 
and does so dispose of it, the title passes as per the will, 
and a revocable trust is created, the corpus of which should 
be included in the gross estate of the decedent.—Bank of 
New York & Trust Co., Executor, Estate of Maria Cristina 
Midence Flores Valentine v. Commissioner, Dec. 6453 
[C.C.H.], Docket No. 39037. 

The amount of the liability under a judgment which has 
become final through affirmance by the highest court of 
the state, is deductible as a claim against the estate. 

An estate claiming deductions for charitable bequests, 
for the purpose of determining the value of the net estate, 
must produce evidence sufficient to establish their deducti- 
bility under the statute. Proof of the names of the lega- 
tees, the fact that they are incorporated, and their designation 
as a Catholic church and school, is not enough. 

A credit claimed by an estate (Sec. 301 (b), Revenue 
Act of 1924) on account of New York inheritance tax, part 
of which was actually paid and part of which was deposited 
pursuant to the state law, is denied for failure to establish 
(1) what part if any of the amount deposited might fairly 
be regarded as actually paid, and (2) whether any of the 
amount actually paid or deposited is “in respect of any 
property included in the gross estate.”—Edward C. Moore, 
Jr., and Central Union Trust Company of New York, Execu- 
tors of Estate of Edward Moore, Deceased, v. Commissioner, 
Dec. 6467 [C. C. H.], Docket No. 40790. 

In valuing the gross estate of a resident decedent it is 
proper to include the value of tangible personal property 
located in foreign countries.—Guaranty Company of New 
York, Executor of Estate of Rhobie Caldwell Smallman, v 
Commissioner, Dec. 6479 [C. C. H.], Docket No. 31846. 

Installment Sales.—Petitioner, an individual doing a reg- 
ular installment sale business, made his return voluntarily 
for the year 1924 on the accrual basis. Held, that upon the 
subsequent enactment of the Revenue Act of 1926 petitioner 
is entitled under the retroactive provisions of Section 
212 (d) to recompute his income for that year upon the 
installment basis.—Lawrence H. Lucker v. Commissioner, 
Dec. 6425 [C.C.H.], Docket No. 36368. 

Net Loss.—Petitioner, in addition to large investments 
in various corporations which he directed, possessed large 
means from which he derived income during the course 
of many years by loaning them at interest. This practice 
was carried on regularly and consistently, loans being 
made to those corporations in which he was interested 
and to individuals with whom he was associated. Held, 


THE TAX MAGAZINE 459 

























ALL 
INTEREST 
TABLES 





We have 
books for ev- 
ery financial 
purpose. 


ROBINSONIAN 
INTEREST TABLES 


Send for our 
descriptive list. 





Do you need simple Interest Tables—or 
Tables for solving difficult Interest prob- 
lems? We have them. 


Problems of Finance 


THE ROBINSONIAN 


is a Financial Encyclopedia. Includes 
Tables for— 


Annuities, Sinking Funds, True Discounts, 





Bond Values when Interest is re-invested, 
Installment Payments—menthly, semi-annual, etc., 
Building-Loan Interest Tables, 

Compound Interest Tables; rates 44% to 21%, 


Installment Stock Shares’ Maturity Tables, 4% 
to 30%, 


Rates earned by Loans. 


All in one book — Price $7.56 







The Twentieth Century Co. 


542 So. Dearborn St. Chicago 


































































460 THE TAX MAGAZINE 


that a loss sustained in 1921 on certain of these loans to 
an individual was one in the course of business regularly 
carried on and consequently a “net loss” under Section 204 
of the Revenue Act of 1921 subject to be carried forward 
as a deduction from income for 1922.—Edwin H. Comrades 
v. Commissioner. Dec 6455 [C.C.H.], Docket No. 25622. 

Where petitioner was engaged in trading in securities 
and was also president of a stock and bond brokerage 
company, held that the loss sustained by petitioner in his 
personal tradings constituted a “net loss.”"—Oscar E. Rehm 
v. Commissioner, Dec. 6459 [C.C.H.], Docket No, 20633. 


Special Assessment—Right of Commissioner to Recon- 
sider Former Determination.—Respondent granted tax- 
payer’s request for special assessment, determined a tax 
liability thereunder less than the tax reported and paid, 
and refunded the taxpayer the overpayment thus deter- 
mined. Thereafter, within five years of the filing of the 
taxpayer's return for the yea. in question, respondent re- 
opened and reconsidered the matter, concluded that the 
assessment was erroneous and determined a deficiency. 
Held, that respondent had the right to take such action in 
the absence of a closing agreement and within the period 
of the limitation on assessment and collection.—Zinsser & 


Co. v. Commissioner, Dec. 6442 [C.C.H.], Docket No. 5242, 


Statute of Limitations.—Assessment and collection of a 
deficiency for the period January 1, 1920, to June 30, 1920, 
is held barred, where the taxpayer’s books were kept on 
the basis of a fiscal year ending June 30 but its returns 
were filed on the calendar year basis; where it filed an 
amended return for the fiscal year ended June 30, 1920, on 
May 5, 1926, and where the proposed deficiency letter was 
not mailed until January 7, 1927. The filing of the amend- 
ed return did not serve as a waiver or to extend the stat- 
ute. The Vitamin Company v. Commissioner, Dec. 6476 
[C. C. H.], Docket No. 24936. 


Tax-exempt Associations.—Held that Article 522 of Reg- 
ulations 65 is a reasonable interpretation of Section 231 
(11) of the Revenue Act of 1924 and that petitioner is en- 
titled to exemption. Farmers Co-operative Creamery, Dec. 
6471 [C. C. H.], Docket No. 31444. A dissenting opinion 
by Sternhagen holding that the petitioner was not exempt 
from taxation for 1924, on the ground that Congress in the 
Revenue Act of 1926 did not retroactively modify Section 
231 (11) of the Revenue Act of 1924, was concurred in by 
Marquette, Phillips and Murdock. 

A corporation which acts as purchasing agent for the 
purpose of purchasing supplies for the members of a co- 
operative association at cost, but at the same time carries 
on a substantial amount of business with nonmembers at 
a profit, is not exempt from taxation under the provisions 
of Section 231 (11) of the Revenue Act of 1921.—Fruit 
Growers Supply Co. v. Commissioner, Dec. 6482 [C. C. H.], 
Docket No. 30333. Lansdon wrote a dissenting opinion 
which was concurred in by Arundell. 


Transferees, Taxation of.—The petitioners prior to the 
sale of the entire capital stock of the Wilson Avenue 
Garage Company had transferred to themselves assets of 
the corporation which impaired its capital but left the 
corporation solvent—Held, that the assets so transferred 
were not impressed with a trust so as to create any lia- 
bility which would be enforceable under Section 280 of 
the Revenue Act of 1926.—Samuel Keller and Jacob Per- 
bohner v. Commissioner, Dec. 6423 [C.C.H.], Docket Nos. 
38096, 38098. Marquette, Sternhagen, Phillips and Arun- 
dell dissent. 

Upon termination of a trust and distribution of the trust 
property the respondent may proceed against the trans- 
feree of such property under Section 280 of the Revenue 
Act of 1926 without first exhausting any remedies he may 
have against the trustee personally. 

Where respondent fails to establish the authority of 
the trustee to execute waivers after distribution of the 
trust property and discharge of the trustee, held that such 
waivers are not valid to extend the statute against the 
distributee. Assessment against the distributee, as trans- 
feree, for 1922 held barred. Notice of deficiency for 1923 
held timely following Louis Costanzo, 16 BTA 1294.—J. .4. 
aie v. Commissioner. Dec. 6328 [C. C. H.], Docket No. 
43981. 
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Waivers of the Statutory Period of Limitation for As- 
sessment of Taxes.—(1) A waiver of the statutory period 
of limitation for assessment of taxes for 1915 and 1916 
signed by the taxpayer for the purpose of receiving an 
extension of time for furnishing data required by examining 
officers, is valid although the taxpayer sought to revoke 
it several months later, but before it was signed by the 
Commissioner. Assessment by the Commissioner ten 
months after this notice of revocation does not constitute 
unreasonable delay. 

(2) Waiver of statutory period for assessment of 1915 
taxes voluntarily executed after the statutory period with- 
out any representations by the Commissioner, is valid. 

(3) The above waiver, although mentioning only assess- 
ment, was intended to give and did give the Commissioner 
the right to collect whatever tax might ultimately be 
found to be due.—Court of Claims of the United States, in 
Charles Hamilton Sabin v. The United States. Nos. H-391 
and J-651. 

War Contracts, Income “Derived” from.—Payments re- 
ceived under supplemental agreements entered into in 1919, 
providing for the cancellation of a Government war con- 
tract and superseding it, were “derived” from war con- 
tracts and subject to the tax imposed by Section 301 (c) 
of the 1918 Act.—District Court of the United States, 
Eastern District of Pennsylvania, in A. B. Kirschbaum 
Company v. United States of America. M-207. 


Income Tax Problems of 


Stock Brokers 
(Continued from page 441) 
are taxable, non-taxable, deductible or non-deducti- 
ble to each partner, and his share of the partnership 
income adjusted accordingly. 

With the widely fluctuating values of member- 
ships, particularly of the New York Exchanges, 
these book profits have sometimes been very large, 
and if taxable would have involved a large amount 
of taxes. During the year 1930 there has been a sub- 
stantial shrinkage in these values, and there are 
likely to be book losses which will be unallowable 
deductions to partners who retain their full interests 
in the firm, provided, of course, that the seats were 
bought at higher prices. 

Returns for Subsequent Years 

Furthermore, when the partnership return for the 
following year is prepared, it will then not only be 
necessary to give similar effect to any such profits 
which occur during that year, but also to bring for- 
ward any part of the previous year’s profits which 
have become taxable in whole or in part, to partners 
who may have withdrawn from the firm during the 
year. Similar withdrawals of other partners, or re- 
ductions in their proportion of the capital, may oc- 
cur in still later years. To them the profits will 
become taxable in those later years when they with- 
draw, but so long as a partner remains in the firm 
and his percentage of interest is not reduced, there 
is no necessity for him to pay taxes on any of such 
book write-ups. 

If book profits of this kind have been reported as 
taxable income in prior years, and if the statute of 
limitations has not yet expired, claims for the re- 
fund of taxes paid thereon may still be filed by the 
partners by submitting the necessary information as 
a part of the claim. 


Applicable to Other Assets 
While adjustments of this kind may be more fre- 
quently made in connection with the value of Ex- 
change memberships they may be just as appro- 





mesa amt — 


300 


o 


December, 1930 THE TAX MAGAZINE 461 












Are You Interested In Business 


Laws Enacted During 1931? 


A special announcement of great impor- 
tance to anyone interested in the business 
laws that may be enacted by any of the 
state legislatures during 1931, will be sent 
without cost or obligation to any reader 
of The Tax Magazine who sends in the 
coupon below, checked and signed. The 
legislatures of forty-four states will be in 
regular session in 1931. 





COMMERCE) CEEARING HOVSE, ING, 


LOOSE LEAF —— DIVISION 


T RATION TRUEST: COMPANY; 
HE WORE OR UNTTON? WAVY RUST: ANN —— 


205 West Monroe Street 
CHICAGO 























CHECK ON COUPON BELOW THE STATES IN WHICH INTERESTED, 
THEN SIGN AND MAIL 





GA. MAINE 
IDAHO MD. 


ILL. “MASS. 
IND. |‘ MICH. 
IOWA MINN. 
KAN, MISS. 


KY. MO. 


MONT. 


















































Subjects of Interest: 


Name .... . 


Attention of 
i Serene 


City and State 













































































































































462 THE TAX MAGAZINE 


priately made in connection with any other kind of 
fixed assets of the firm which are arbitrarily written 
up or down. 

Earned ‘Income 


Earned income of a partner in a stock brokerage 
firm, is limited to 20 per cent of his share of the 
profits. Such income, upon which the law provides 
a 25 per cent reduction in the tax shall be allowed, 
is defined as compensation received for personal 
services actually rendered, such as salaries, wages, 
professional fees, etc., but when business is of such 
a nature that both capital and personal services are 
material income producing factors, the earned in- 
come shall not be in excess of 20 per cent of the 
profits for the year. The business of stock brokers 
has been ruled to be one requiring both capital and 
personal services, and the profits, for purposes of 
computing the 20 per cent limitation, have been 
construed to include the amount which a partner 
may have received as salary and interest on his 
capital, as well as his distributive share of the re- 
maining partnership profits, including dividends. 
The full amount drawn as salary by a partner, may 
not, for purposes of determining the amount of 
earned income, be considered as compensation for 
personal services, as it would be if he were an em- 
ploye. It is considered merely as part of his share 
of the profits subject to the 20 per cent limitation. 


Customers’ Dividends 


Dividends are always being received by stock 
brokers on stocks belonging to their customers, or 
to other brokers, because such stocks are carried in 
the firm name at the dividend dates. The dividends 
thus received are not taxable income to the firm, 
but if the real owner is unknown and cannot be 
credited with the dividends, the amounts will be- 
come taxable income after the statute of limitation 
has run against the actual owner. A recent ruling of 
the Department requires that brokers shall report 
on form 1087 the dividends received for parties 
whose identity is unknown, setting forth the reason 
for the inability to establish such identity and the 
efforts which have been made in respect thereto. 
If the identity of the actual owner is later discov- 
ered, the information must then be reported. 


Other Problems 


Stock brokers may have other ordinary tax prob- 
lems, common to all taxpayers, but these are a few 
which they have largely to themselves. 


Federal Taxes in Patent Accountings 
(Continued from page 440) 
ceased, and the liability for income taxes inevitably 
arose with the accrual of any profit from the busi- 
ness. Why the deduction of expenses voluntarily 
incurred by the infringer should have been regarded 
as axiomatic, and the inexorable charge for taxes 
should have been looked upon as an expense which 
the infringer might perhaps have avoided, or as 
something to be considered quite independent of 
the business from which the profit was derived, is 
a question answered probably only by the peculiar 
circumstances of that case, circumstances which led 
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the Court to characterize the conduct of the in- 
fringer as “conscious and deliberate wrongdoing.” 

Confronted by this cavalier treatment of the ques- 
tion of the deductibility of Federal taxes in account- 
ings, the Circuit Court of Appeals for the Seventh 
Circuit, in an opinion not yet reported*® held that 
where profits are sought for infringement of a pat- 
ent, Federal taxes paid upon the income of the in- 
fringing business are deductible. 

In this case the taxes apparently were apportioned 
in the same ratio that profits from the infringement 
bore to total profits. 

The Court in its opinion conceded that the treat- 
ment of Federal taxes as an expense in accounting 
cases had not been definitely settled, but called at- 
tention to the peculiar circumstances in the case 
before it. Not only was the infringement not de- 
liberate, but the Court itself twice called for reargu- 
ment on the issue of infringement. Advantage was 
therefore taken of the words of Mr. Justice Holmes 
in the Larson-Wrigley case: 

No doubt there are cases in which such a deduction 
would be proper. * * * Circumstances will affect the 
conclusion, including in them the knowledge and the con- 
duct of the party charged. 

A further difficulty confronted the Circuit Court 
of Appeals in that almost two hundred thousand 
dollars of taxes for 1918 remained unpaid at the time 
the opinion was rendered.*® The Court permitted 
the deduction of the amount assessed, but provided 
in the decree that upon reduction or abatement of 
any part thereof, the plaintiff should recover the 
same proportion thereof as had been awarded of 
the total profits of infringer’s business for the in- 
fringing period. It is submitted that inasmuch as 
the entire amount of the unpaid assessment was 
deducted as an expense, the plaintiff should be en- 
titled to the whole of any sum by which that as- 
sessment is reduced, assuming from the record that 
the reduction would be made, if at all, because of 
the finding that part of infringer’s income was in 
fact income of the plaintiff and awarded to the plain- 
tiff by a court of equity. The Court was not con- 
sidering the effect of the lowering of defendant’s 
future taxes by deduction of the amount of the 
award from defendant’s gross income, for the in- 
fringing company had been dissolved and defend- 
ant was a trustee of the assets of the company. 
The facts contemplate a reduction in the assessment 
upon the assumption that the Bureau will adjust 
the infringer’s tax liability for the year 1918 because 

of the award of part of the income of that year to 
plaintiff. Defendant was permitted to deduct the 
entire assessment as an expense in computing ac- 
countable profits, and as the decree now stands the 
defendant may be permitted to keep part of that 
sum, if any, by which the Bureau reduces the assess- 
ment because of the award of profits. Defendant 
may thus retain part of the taxes assessed upon the 
infringing business, and the decree may for that 
reason be subject to criticism if the Bureau reduces 
the assessment. 
(Continued on page 463) 


‘i , Prenton Motor Devices Co. v. Detroit Trust Co., decided June 

"Tt appears that the bureau had suspended collection of the tax 
pending the determination of the accounting. Transcript of Record No. 
4223, p. 322, Circuit Court of Appeals for the Seventh Circuit, Chicago. 
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From these cases it appears that the question of 
the deductibility of Federal taxes as an expense in 
accounting for patent infringements, once fairly well 
clarified, is now more uncertain than ever. The 
peculiar circumstances existing in the Larson-Wrig- 
ley case and the Stromberg case and especially 
adverted to by the courts, will permit further dis- 
tinctions and refinements. The bar may look for- 
ward with interest to any opinion from the Supreme 
Court upon this question, and may hope that the 
case is undistinguished by notable features. 


Business Books 


The United Kingdom, An Industrial, Commercial and Fi- 
nancial Handbook. Publication of the United States De- 
partment of Commerce, Bureau of Foreign and Domestic 
Commerce (1930). Price $1.75, pp. 953. 

This comprehensive study of the British Nation, though 
primarily intended for the benefit of those engaged in 
trade with Great Britain or those who expect to locate 
in that dominion for business purposes, provides a val- 
uable source of information for lawyers and members of 
other professions. 

For example, one section is devoted to law which gov- 
erns foreign and domestic commercial transactions in Great 
Britain. Subjects covered include the laws of agency and 
agents, partnership, contracts, companies, bills of sale, sale 
of goods, hire purchase contracts, bills of exchange, bills 
of lading, marine insurance, abbreviations, trade-marks, 
copyright, patents, shipping, bankruptcy, deeds of arrange- 
ment, limitations of actions, statute of frauds and arbi- 
tration and awards. 

Another section describes the British system of taxation 
as it applies to business. Since the income tax and the 
stamp duties on commercial documents are the principal 
national taxes payable in Great Britain, most of this chap- 
ter is devoted to an explanation of the operation of these 
two sources of the country’s revenue. In this connection 
the chapter on British Public Finance provides an under- 
standing of the general tax system. 

Those engaged in the field of advertising will find an 
interesting chapter in that describing advertising possi- 
bilities in Great Britain and the progress in sales and 
advertising methods since the World War. 

The book is primarily a compendium of information on 
industrial, commercial, and financial factors, as is indicated 
by the following selection of chapter headings: Produc- 
tion, Costs and Prices; Labor, Wages and Living Costs; 
Industrial Structure and Efficiency; Coal, Coke, and Pe- 
troleum; Electric Power and Equipment; Housing, Build- 
ing Material and Wood Products; Iron and Steel and 
Nonferrous Metals; Industrial Equipment; The British 
Textile Industry; Overseas Trade; Transportation, Bank- 
ing and Trade Financing; Distribution Channels; Selling 
American Merchandise in the United Kingdom and the 
British Empire; Tariffs and Imperial Preference; Living 
Conditions in the United Kingdom. 

This publication is the first complete official analysis in 
one volume of the economic position of England, Scotland, 
Wales, and Northern Ireland. It is encyclopedic in extent 
and treatment and affords a reliable source of references 
for manufacturers, exporters, bankers, economists, profes- 
sional men, journalists, and students. The book may be 
purchased at any district office of the United States De- 
partment of Commerce as well as from the Superintendent 
of Public Documents, Government Printing Office, Wash- 
ington, D. C. 


Tax Racket and Tax Reform in Chicago, by Herbert 
D. Simpson, Ph. D. Published by The Institute for Eco- 
nomic Research, Northwestern University, Chicago, pp. 
287. Price $2.50. 

This is a story which represents the result of four years 
of work in an effort to help solve the difficulties of a city 
enmeshed in one of the world’s most inequitable and most 
badly administered tax systems. 

It is an accurate account of tax developments in Chicago 
during the last seven years, told in terms of scientific 
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analysis, scientific measurements and scientific deductions 
and yet in a facile narrative style that works wonders 
with what otherwise might be tedious statistics. 

This exposition of Chicago’s tax racket and steps taken 
toward reform is an inside story, as Dr. Simpson was the 
author of the original investigation that disclosed the 
present deplorable situation in Chicago, and he has worked 
in cooperation with the Joint Commission on Real Estate 
Valuation, as a member of the recent Citizenship Commit- 
tee of Chicago, of the Executive Committee of the Illinois 
Joint Tax Conference, and of advisory committees to the 
Illinois State Tax Commission, the Joint Legislative Rev- 
enue Committee of 1928 and the present Legislative Reve- 
nue Commission. 

With the ammunition acquired by this background of 
experience in practical politics and by scholarly research, 
Dr. Simpson effectively demonstrates how inequitably the 
tax system operates, then explains the political and other 
interests which profit from and support this public finance 
travesty, and concludes the first section of the study with 
a description of the movement of protest which led to the 
reassessment of real estate in 1928 and the order for 
publication of assessments. 

Part II is devoted to a consideration of the reassess- 
ment, its results, the financial crisis in Chicago, and the 
relief measures which were put into effect. 

In the closing section of the book Dr. Simpson outlines 
what he regards to be essential steps in establishing an 
honest and equitable tax system in Illinois. 

Though of special interest to taxpayers in Chicago and 
the State of Illinois, the study will prove valuable to tax- 
payers in other cities and to all students of municipal 
problems. 


Progress and Plenty, by William T. Foster and Waddell 
Catchings. Publication of the Pollock Foundation for 
Economic Research, Newton, Mass. P. 214. Price $2.00. 

This is a selection of 208 “Two Minute Talks on the 
Economics of Prosperity,” which have been distributed to 
newspapers for publication by the McClure Newspaper 
Syndicate. The authors in the preface frankly say that no 
reader will like it who is prepared to give hours of sus- 
tained attention to economic theories. The book gives’ 
only one page to each topic and necessarily omits refine- 
ments in development that would be necessary if prepared 
for exacting scholars. 

Millions of newspaper readers have found stimulating 
thought in these discussions, many of whom and others 
will welcome the opportunity to get them in bound form. 


FOOTNOTES TO CHART OF THE GERMAN 
NATIONAL GOVERNMENT TAX SYSTEM 
(See pages 464 and 465) 


1The German word Finanzamt has no exact equivalent in English. 
Langenscheidts Worterbuch translates it “fiscal office.” _ 

2The National Legislature is the term used for ‘‘Reichstag.” . 

3“Within 15 days” is not the law but the general practice. The 
law reads “promptly.” ‘ 

4For single transactions stamps are purchased at the Finance Of- 
fice. Established banks and brokerage houses are permitted to bu 
monthly in advance. Adjustment is made at the end of each mont 
on the basis of bookkeeping record. ? ? 

5 The National Government checks indirectly through notaries, bail- 
iffs and post offices who report immediately the absence of stamps. 
The peadiies for not affixing the stamp or stamps may be 50 times the 
amount of the tax. 

6 All sales are reported to the Finance Office. No sale can be of- 
ficially recorded unless receipt for first payment of tax is affixed thereto. 

7 The German word “Zollamt’’ may be translated “Custom House,” 
“Customs Office” or “Customs Officials.”” In each instance where this 
word has arisen an effort has been made to translate to the nearest 
English equivalent. 

8 The "Retlent Finance Minister has discretionary power to permit 
the importation of sugar for animal feeding, tax free. 

®* Under the match monopoly law of 1930, the price of each packet 
of approximately 60 matches is fixed at 30 R. Pf. he tax is levied on 
a basis of 25 R. Pf. The remaining 5 R. Pi. is concerned only with the 
monopoly agreement. 

10 Fixed rate is 30 R. Pf. National Finance Minister has discre- 
tionary power to raise or cut rate by %4, as shown in scale. 

11‘This method of payment is allowed only to manufacturers of es- 
tablished standing. Such are permitted a self stamping privilege. All 
others must present cards to Customs House for stamping and make 
immediate payment. 

12 Beer manufactured for exportation is tax free. Beer consumed 
by the employees within the brewery is tax free. 

133 For bottles under 120 c.c.m. and over 850 c.c.m, the National 
Finance Minister may fix special rates. 

144 Under the monopoly agreement any manufacturer who exceeds 
his monthly allowance must pay a penalty equal to 50% of his tax. 
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Circuit Court of Appeals—Jurisdiction, 4:143. 

Claims for Refund, 4:143; 5:183; 7:260. 

Closing p Brinn Thy 8: 312; 12 :446. 

Clubs, Taxation of, 3:102; "8:312. 

eae of Taxes—Bonds to Stay Collection, 


Collection of Taxes by Suit, 9:340. 
eee Stayed by Claims in Abatement, 


ae Income, 1:23; 4:143; 5:184; 6:231; 
Compromise Offers—Obligations of Parties, 


Consolidated Net Income, 5:184 

Consolidated Returns, 5:184; 9: 340; 11:420. 
Contingent Liabilities, Deductions for, 2:63. 
eee aaa Deductible, 1:23; 7:260; 8: 312; 


Contract of Sale A ames from Mortgage 
Contract, 9:340. 

Contracts, Valuation of, 7:260. 

Corporation Deductions, z: 184; 8:313; 9:345. 

Corporation Distributions, Taxation of, 2:63. 

Court of Claims—Jurisdiction, 4:143. 

Credit of a Ti Against Tax Due, 
5:184; 7:268; 8:313. 

D 

Date of Dividend Distribution, 11:419. 

Deductions from Gross Income, 5:184; 7:268; 
7:269; 10:379; 11:419; 12:446 

Deferred "Expense, 3:102. 

Deferred Payment Sales, 5:184; 12 :446. 


Delinquent Returns Pre ared for Taxpayer by 
Deputy Collector, Validity of, 10:380. 
Depletion: 


oal Leases, 1:23; 2:63; 8:313; 11:420. 
Depreciation Deductions, 3:102; 5:184; 9:348; 
10:380; 11:420; 12: 447. 
Determination of Tax —_— Power of Com- 
missioner to Revise. 
Distraint of cnete elanion, 10:380. 
Distribution of Income for Fiscal Year Ending 


in 1917, 2:63. 
Dividends, Taxation of, 1:23; 5:188; 8:313; 
9:345; 9:348; 12:447. 
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E 


Employee Stock Ownership—Taxation of Divi- 
Per Received—Employee Trust Funds, 

Equity Proceeding to Restrain Collection of 
Tax, 12:447. 

Estates and veel Seen, 2:63; 9:345. 

Evasion of Taxes, 5:189. 

Evidence in Appeals Before the Board, 9:348, 

Excess-profits Tax—Application of Sec. 209 of 
1917 Act, 3:102; 11:420. 

Excise Taxes, 1:23; 5:189; 6:23; 7:269; 
8:313; 12:447. 

Excise Taxes—Review of Commissioners De- 
terminations, 2:63. 

Exemptions from Income Tax—Conditional and 
Other Exemptions of Corporations, 9:345. 


F 
Potesel Estate Tax, 1:23; 2:71; 3:102; 4:143; 
5:189; 6:224; 7: 269; 9: 348; 10:380; 
11: :420; 12: 447. 


Final Determinations and Assessments, 9:346. 
Foreign Taxes, Credit for—10:380. 
Fraudulent Transactions, 9:348. 


G 


Gain or Loss or Sale of Securities, 9:349. 

Gift Tax, 3:102. 

Gifts—Basis for Determining Gain or Loss on 
a0 6 jaa Acquired by Gift, 4:143; 5:189; 


Goodwill” ) re ry " 270. 
Goodwill, Valuation of, 3. 
Gross Income, 9:346. 


I 
Income, Taxable, 1:23; 2:72; 7:269; 9:349; 
11:420. 
Indians, Taxation of, 3:103. 
Injunction for Tax Relief, 4: 143. 
Installment Sales, 5:189; 8:313; 9: on 
Insurance Companies, Taxation of, 4:144; 
6:232; 9:346; 12:447. 
Interest, Deductible, 1:23; 4:144; 6:232. 
ee on Overpayments of Taxes, 1:23; 
; 7:270; 12:447. 
mg on Refunds, 2:72; 3:103; 9:346. 
Inventories, 5:189. 


caveunons Valuation of, 2:72; 9:347; 

12:45 

Invested Capital, 1:23; 3:103; 4:144; 5:190; 
6:232; 7:270; 8:313; 9:349; 11:420; 


12 :452. 
Investment Companies—“Doing Business” Con- 
strued, 4:144. 
J 


Fee ardy Assessments, 1:36; 5:190; 12:452. 
nents by Default—Board of Tax Appeals, 


mm Tax Liability for, 10:3380; 11:421. 
urisdiction of Board of Tax ‘Appeals, 1:36. 
urisdiction of the Courts in Tax Cases, 3:103; 

5:190; 6:232; 7:270. 


L 


Leases, Depreciation of, 1:36. 
Liquidation Distributions, 7:270. 
Long-term Contracts, Basis of Reporting In- 


come, 6:232. 
Losses, 1:36; 2:72; 3:103; 4:144; 5:191; 
6:232; 7:270; 8:314; 11:421. 
M 


Massachusetts Trusts, 10:380. 
Mines—Valuation for Invested Capital, 1:36. 


N 
Net Loss, 1:37; 3:103; 4:144; 5:191; 7:270; 
12 :453. 
Nontaxable Income, 5:191; 6:232; 7:270; 
11:421. 


18) 
Obsolescence of Property Crane by Prohibi- 
tion Legislation, 2:72; 
Oil Leases, Depreciation, 2: 6 
Offsets of Overpayments of Tax Against De- 
ficiencies, 12 :453. 


P 


Partnership Income, 1:37; 3:103; 4:144; 
6:232; 7:270; 9:346; 12:453. 

Patents, Valuation of, 3:103. 

Penalties for Tax Delinquency, 7:271. 

Personal Service Classification, 1:37; 5:191; 


12 :453. 

Petitions to the Board, 2:72; 6:233. 

Pleadings before Board of Tax Appeals, 
Amendment of, 3:103; 12:453. 

Procedure in Criminal Tax Cases, 8:314. 

Profits Credited to Employees’ Accounts, De- 
ductions for, 12:454. 

Profit on Stock ‘Received in Liquidation of a 
Corporation, 11:421. 

Property Exchanges, 1:37; 2:72; 3:112; 5:191; 
8:314; 10:380; 12:454. 

Property Sales, 5:191; 8:313. 

R 
Railroads, Taxation of, 2:72. 


Reassessment Under Special Assessment Provi- 
sions of 1918 Act, 4:14 


Reconsideration of Tax Liability by Commis- 


sioner, 4:144 
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Recovery of Taxes, 1:37; 3:112; 4:144; 8:314; 
10:380; 11:421. 

Refunds of Tax Payments, 2:72; 4:144; 5:191; 
7:271; 8:314; 9:349; 11: 421; 12 :454. 

Reorganizations, 1: 238; 8: 314. 

Reserves, Deductions. for, 6:233; 7:271. 
Returns of Husband and Wife—Change from 
Joint Return to Separate Return, 5:191. 

Review of Court Rulings, 1:38. 
Revocable Trusts, 6:233. 
Royalty Interests, Assignments of—10:379. 


NS 

Salaries, Reasonable, a 38; 2:73. 

Salaries, Taxation of 112. 

Section 204(a)(8) of = 1924 Act, Constitu- 
tionality, 2:73. 

Section 611 of 1928 Act, Interpretation of, 
3:38; 2:73. 

Securities—Basis for Determining Gain or Loss 
on Sale of, 4:152; 5:191; 7:269; 12:454. 

Securities, Valuation of, 4: 144; 12 :454. 

met | Letter—Mandamus to Compel Issue, 


Special Assessment, 1:38; 2:73; 5:192; 7:271; 
8:314; 12:454. 

State Inheritance Taxation, 6:233. 

Statute of Limitations, 1:38; 2:73; 3:113; 4:152; 
§:192; 6:233; 7:271; 8:314; 9:346; 
10:385; 11:420; 11:421; 12:454. 

Stock Rights, Valuation, 1:38. 

oe: La Recover Taxes—Procedure, 4:154; 

Surety Bond—Liability for Tax Due, 4:152. 


T 
Tax Ps yee Involving Foreign Tax Payments, 


Taxable Income, 3:113; 6:234; 8:315; 9.349; 


11:421. 
Taxable Period, Change of, 6:234. 
Tax-exempt Income, 4:154. 
Tax-exempt Organizations, 2:74; 3:113. 
tran an ax Liability, 6:234; 7:271; 
Transfers in Contemplation of Death, 5:192. 
Transfers in Trust, 8:315. 
Trust Funds, Taxation of, 2:74; 8:315; 
12 :447. 
Trusts—Assignment of Income by Beneficiary 
of Testamentary Trust, 4:154. 
Vv 
Valuation of Property, 6:234. 
Ww 


Waivers, 3:114; 9:349; 10:385. 
Withdrawal of Commissioner’s Acquiescence in 
Board Decisions, 11:419. 


Index of “Significant Deci- 
sions of the Board of 
Tax Appeals” 


Abstract Questions, 
Board, 10:382. 
Accounting Methods, 8:308; 9:343. 
Accounting Period, Change of, 3:109. 
Accrued Income, 3: 109; 10:38 2. 
Affiliated Corporations, 1:33; 6:227; 
10 :382. 
Amortization of Amount Paid for Assignment 
of Lease, 12:458. 
Apportionment of Cost of Securities, 9:343. 
Association Distinguished from Trust, 8:308. 


B 
Bad Debts, 4:150; 6:227; 7:267; 
12 :458. 
Banks, Taxation of, ¥ 675 9:343. 
Board of Tax Appe 
urisdiction of 2: 267; 8:309; 
etitions to—10:383 
a pees Below Par for Retirement, 
Bonus for Granting Sub-lease, 12:458. 
Business Expense, 1:33; 2:67; 4:150; 7:267; 
12 :458 
Cc 


Capital Bapendiuee, 1:33; 
9 :343. 


Capital Gain, 5:193; 9:344, 

Capital Transactions—Reorganization, 7 :267. 

Community Property, 4:150; 5:193; 10:382. 

Compensation to Employees in Company Stock, 
eductions for—11:422. 

—-, in Writing—Statute of Limitations, 


Contributions, Taxable, 3:110; 8:308; 9:344. 

Cooperative Associations, Taxable, 3:109. 

am Entity—Relation to Stockholders, 
D 


Deductions from Gross Income, 4:150; 10:383. 
Deficiency Assessments — Collection, 1:33; 


3:110. 
Depletion, 4:150; 9:344; 11:422. 
Depreciation— Exhaustion, 1:33; 9:344. 


Discounts, Reserves for, 9:344. 


Consideration of by 


9 :343; 


11:421; 


10:383. 


3:109; 6:227; 
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Dividends, Liquidating, 10:383. 
a Taxation of, 1:33; 4:150; 7:267; 
E 
Earned Income, 5:193; 9:344. 
Estates and Trusts, 12:459. 
Exempt Corporations, 7:267. 


F 
Federal Estate Tax, 3:110; 5:193; 7:267; 
9:344; 10:383; 11:422; 12:459. 
Foreign Corporations, Taxation of, 4:150; 
5:193 
Forei Income Tax, Credit for, 10:383. 
Fraudulent Returns, 2:67. 


G 


Gain or Loss, 5:193; 9:343. 
Gross Income, Deductions from, 5:193; 11:422. 


I 


Income, Computation of, 8:309. 

Income from States—Tax Liability, 11:422. 

Income—Lessee’s Transactions in Leased Prop- 
erties, 1:33. 

Income, Taxable, 1:33; 2:67; 5:193. 

Installment Obligations, Transfer of, 7:267. 

Installment Sales, 6 :227; 7 :267; 9: 344; 12 :459, 

Insurance Companies, Taxation of, 6: 228. 

Insurance Trusts, Irrevocable, 7: 267; 9:344. 

Interest, Deductible, 10:383. 

Interest on Deferred Dividend, 4:150. 

Interest Paid on Erroneous Refunds—Recov- 
ery by Government, 1:33. 

aa = Capital, 1:33; 2:67; 3:110; 4:151; 


J 
eopardy Assessments, 1:34. 
oint Petition, 11:422. 
urisdiction of the Board, 2:67; 8:309; 10:383. 


L 


Liability for Tax, 2:67. 

Life Beneficiaries of Trusts—Depreciation of 
Trust Assets, 11:422. 

Life Insurance Proceeds, Taxation of, 10:383. 

Liquidating Dividends, 10:383. 

Liquidation of Corporations—Taxable Gain, 


Lowen sai34 2:68; 5:193; 7:268; 8:309; 


M 
Mortgage Fees, 6:228. 
N 
Net Loss, 2:68; 3:110; 4:151; 
10:383; 11 '422; 12:459. 
Nontaxable Income, 7 :268. 
; .@] 
Obsolescence, Deductions for, 4:151. 
P 
Partnership Income, 5:194; 
11:422, ‘ 
Patents, Exhaustion of, 6:228. 
Petitions to the Board, 10:383. 
Procedure in Board Hearings, 1:34. 
Property Sales and Exchanges, 4:151; 
7:268; 9:344; 11:422. 
R 


Railroads, Taxable Income, 6:228. 
Reacquisition of Property Following Sale— 

Cain or Loss from the Transaction, 2:68. 
Reserves for Discounts, 9:344. 
Returns—Husband and Wife, 3:110. 
Royalties from Leases, 8:309. 


Ss 


Sale of Corporation Assets, Tax Liability, 2:68. 
a es, Gain or Loss from, 2:68; 9:343; 


§:194; 6:229; 


Statute of Limitations, 1:34; 3:111; 12:460. 
Stock Dividends Taxable as Income, 6:229. 
Surplus Accumulations—Section 220, 6 :229. 


, y 


Taxable Income, 3:110; 6:229. 

Tax-exempt eres rations, 1 1:34; 12:460. 

Tenancy by the intirety-—Distribution of Tax- 
‘able Income, 1:34; 8:309. 

Timber—Contract of Sale—Gain or Loss, 2:68. 

Transferees, Tax Liability of, 4:151; 5:194; 
6:229; 7:268; 9:345; 11:423; 12':460. 

Traveling Expenses, $:310; 9:345. 

— | acai of Beneficiaries, 1:34; 


§:191; 6:228; 


8:309; 10:383; 


6 :228; 


Special Assessment, 4:151; 
12 :460. 


Trusts: 
Definition, 4:151; 4:152. 
Trusts, Income from, 8:310; 


Vv 


Valuation of Contract Rights, 7 :268. 
Valuation of Property as of March « 1913, 


11:422. 


5:194; 6:229. 
Valuation ‘of Stock, 1:34. 
Ww 
Waivers, 1:34; 2:68; 3:111; 4:151; 5:195; 
12 :460. 
War Contracts, Income “Derived” from— 


12 :460. 
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Send in the coupon below for this new 


TAX SERVICE CABINET 
SPECIAL CONSTRUCTION—LOW PRICE 


You can now have a permanent, handy cabinet for your Tax Services and books on kindred 
subjects. Segregated—at YOUR elbow—easily kept in apple-pie order, and best of all, made 
to fit your personal requirements. 


383; 


This specially constructed cabinet is the result of a survey made among tax practitioners. 
These users of Tax Services are enthusiastic in welcoming a case designed for utility, efficiency 
and comfort. 


2 meg made by skilled cabinet makers, of sturdy construction, hand rubbed and mahogany 
nished. 


It contains two shelves at JUST THE RIGHT SLANT, each twenty-eight and one-half 
inches long which will house twenty volumes of Commerce Clearing House Services. 















So certain are we that you wish to own this cabinet that we have manufactured a large 
quantity and now offer you the privilege of ordering them on approval. 


$16.00 plus express charges. 
(From Factory in Herkimer, N. Y.) 


Cabinet Goes on Approval 
Mail Today Specialty Office Equipment Co. 


ee 205 West Monroe St. 


Specialty Office Equipment Co., - 
205 West Monroe St., T. M. 12-30 CHICAGO, ILLINOIS 


Chicago, Illinois. 
Please express the Service Cabinet to: 








HOME CABINET—TOO 


This is also a wonderful convenient piece of furni- 
ture for the Home. We will give $1 diseount 
on each cabinet where more than one is ordered. 


1913, 








It is understood that I have the privilege of examination for 
five days, by which time I will remit $16.00, or hold cabinet 
subject to your instructions. 
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A. neater letter ~ 
quicker, better ° 


HE Woodstock Typewriter is the most improved and modern 
typewriter manufactured today~-it embodies the most scien- 
tifically chosen and carefully approved mechanical perfections. 


The Woodstock is compact, simple, sturdy, easily operated, smooth 
running and absolutely dependable. 


It is a joy of accomplishment to operate a Woodstock; the versatile 
machine built for a long, long life of Good Work ---Well Done. 


There are hand operated Woodstocks, also the Woodstock Electrite, 
powered by electricity. , 


Write for further information. 


WOODSTOCK TYPEWRITER COMPANY 


35 E. WACKER DRIVE - “ CHICAGO, ILL. 


Headquarters - Represented in British 
European Sales Director Ay : K 3 . Isles by Woodstock 
46 Kingsway, W.C.2, +> ae — mao Typewriter Company, Ltd. 
London, Eng. edt AP ' —— a 2 London, Eng. 
46 Kingsway, W.C.2, 











